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CHAPTER I. 

INTRODUCTION: CHARACTER OF THE EARLY 
CONSTITUTIONS OF LATIN AMERICA 

All of the Latin-American countries, from the begin- 
ning of their independent lives, have had constitutions that 
in theory or in reality provided for an organization of 
their forms of government. Often the instruments of the 
early period gave a semblance of legality and norrrtality to 
regimes already established. Even the dictatorships so 
common in the last century were limited presumably by 
the terms of the fundamental laws that served as so mlany 
platforms which the dictators issued to justify their gov- 
ernments. The constant putting forth of such documents, 
no matter what their origin or character, developed never- 
theless a habit of constitutionalism'. Though strikingly 
different from that in older nations and at variance with 
the North i\merican or English form and ideal of consti- 
tutionalism, it has met real needs, and its persistence to 
the present time justifies a study of the early constitutions 
of the Latin-American states. 

There is no work devoted to a study of all the Latin- 
American constitutions promulgated in the period 1810- 
1835. The latter date is arbitrarily chosen, while the first 
is the one which marks the beginning of the main revolu- 
tionary movements and in many cases the assembling of 
the first constitutional conventions. There are general 
works on the constitutions in operation at later times ; and 
innumerable writers have devoted their pens to discussions 
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of individual constitutions or to national constitutional 
histories;^ but none has appeared in English, and this 
IS another justification for the present study. 

Still another lies in the illumination such a study gives 
to the workings of the creole mind and to the political 
ideology of the period. Few volumes dealing with the 
political ideas of Simon Bolivar vouchsafe much con- 
sideration to the constitution he wrote for Bolivia in 
1826. The early instruments not only mirror the po- 
litical ideas and ideals of their framers but also reveal 
their class interests and cast side-lights on the general 
level of the culture of their day. These documents are 
therefore historically important. In fact, their import- 
ance is much more historical than constitutional and their 
contributions to political science are practically negligible. 
The present work, therefore, has been restricted to a 
brief study of the creole aristocracy as an economic and 
social class and to the documents as expressions of their 
group interests and ideals. 

Written by persons untutored in political science and 
without experience in self-government for peoples large- 
ly illiterate and backward in economic and political 
development, many of the early constitutions would of 
necessity be immature attempts at organization of go- 
vernment. If there is one point all writers, Latin-Amer- 
ican and foreign, agree on, it is that the inhabitants of 
Latin America in 1810 were absolutely unprepared for 
self-government. Not even the educated creoles were 
prepared to step into the shoes of the mother country. 
They differed from the great masses only in that they 
had a theoretic knowledge, imperfect and prejudiced, of 
political science. They knew too, which the masses did 
not, from their reading of European writers on American 
conditions what was wrong with the Spanish colonial 
system. 
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The author was tempted to marshal the testimony of 
Latin-American writers regarding the unpreparedness of 
the Latin Americans to govern themselves, but it soon 
became evident that all of them considered this as axio- 
matic. Any one acquainted with the rudiments of Span- 
ish-American colonial history knows that, in the absence 
of such advantages at home it was not, and could not 
be, the policy of Spain to give the colonists either a well- 
rounded education or any opportunity of self-govern- 
ment. Like the medieval church, the Spanish govern- 
rnent felt quite qualified to guide its subjects into sal- 
vation, intellectual, political and celestial and the less 
initiative and the greater docility shown by its subjects 
the easier its task. 

This policy was aided and abetted by the use made 
by the Spanish monarchy of the church in civilizing and 
governing the New World. It was the church largely 
untouched by the Protestant revolt which came to Amer- 
ica. Its activities there had started before Luther^s re- 
volt had begun, and after the Council of Trent it was 
the more dogmatic and narrowed church which operated 
in the New World. Without competition from dissenting 
sects it was able for centuries to reproduce the institu- 
tions it had created and used in the middle ages. Ob- 
viously, then, any liberal or revolutionary ideas were 
forbidden and kept out of the educational curricula. 

These statements about the ignorance and unprepared- 
ness of the Latin Americans for self-government should 
not, however, lead to false conclusions. In spite of all 
the obstacles the creoles who directed the emancipatory 
and governmental movements had to hurdle, they did 
far better than might have been expected. Even in coun- 
tries where the movement did not end, as in Chile, with a 
fairly permanent fundamental law, their entire consti- 
tutional history does not compare unfavorably with that 
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of other countries whose background had*better prepared 
them for self-government and constitutionalism. 

If in France,^ where the political philosophy of the 
eighteenth century spread relatively easily, people were 
not ready for self-government, how much worse would 
the situation be where this philosophy was forbidden. 
French philosophy, nevertheless, was smuggled into Latin 
America, and the admiration for France and French ideas 
was unbounded among the creole classes. When alsQ 
the Thirteen Colonies of Great Britain revolted from 
their mother country and adopted a republican form of 
government, certain individuals and groups in Latin 
America, began to dream of doing the same thing. Then 
when France broke with the ‘^old regime^^ and Spain 
itself adopted a constitution in 1812, Latin Americans 
thought of two solutions for their problems: national 
independence and representative government based upon 
a written constitution. 

* There has been much criticism of the framers of the 
early constitutions of Latin America and of the leaders 
who desired republican forms of government, not only 
because of the unpreparedness of the peoples concerned, 
but specifically on the ground that the basic laws of 
France and the United States should not have been imi- 
tated or adapted for their use. Jose de San Martin and 
other Spanish-American patriots considered republican 
institutions premature. None of them, however, was 
willing to countenance rule by divine right, or by an 
absolute monarch. It is clear, therefore, that some form 
of constitutional government had to be provided. Latin 
America had known reaction, conservatism, privilege and 
absolutism in abundant measure, and if a break with the 
past were to occur one would expect all steps to be taken 
which would definitely make impossible a return to the 
•conditions of the old regime. 
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It was expecting too much that these inexperienced 
Latin-American political scientists should be prophetic 
and prescient. Few countries, if any, in the world have 
made a definite political adjustment or organized a de- 
finite form, of government at the very outset of their 
independent political life.^ Even in the United States 
a great civil war was necessary before a national inter- 
pretation of the Federal Constitution became accepted. 
Many amendments before and after that struggle and 
appeals to the Supreme Court have been resorted to in 
order to uphold this fundamental law. France, too, was 
not able to achieve a permanent settlement of the ques- 
tion of governmental organization until it had passed 
from limited monarchy to republic, to empire, and finally 
back to a republic again. Yet in spite of revolutions,, 
dictatorships, discontent and hardships, the constitutional 
system has taken root in the countries of Latin America, 
and there is being developed a true constitutional sense 
or feeling among the masses. 

The criticism that the adaptation of French and Uni- 
ted States models was unintelligent and that none of the 
early Latin-American instruments of government showed 
marked originality is unfounded on two scores. The 
latter will be discussed first. Two of the early consti- 
tutions departed from the models mentioned above: the 
Bolivian of 1826 and the Chilean of 1823. Simon Bolivar, 
who wrote the first, had a very definite constitutional 
philosophy. He realized that French and Worth Amer- 
ican institutions were not suited to Latin-American con- 
ditions. In his instrument of government he attempted 
to develop a form adaptable to the social, economic, eth- 
nic and political conditions of Bolivia at the time. In 
spite of his sagacity and of his knowledge of his people, 
Bolivar’s constitution was superseded in 1831 by an- 
other approximating the more conventional models. In 
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1823 there appeared the most curious constitution writ- 
ten in America. In many ways Juan Egana, its author, 
attempted to organize Chileans into a political system 
conformable with Chilean conditions. Like all the others, 
it was also a very short-lived fundamental law. This 
suggests, it would seem, that there were serious obstacles 
to be overcome in developing political institutions con- 
sistent with Latin- American conditions. 

But the criticism is unfounded in another respect. The 
.adaptations of the French, Spanish and North American 
models were made much more intelligently than many 
writers will admit. And one of the reasons for the long 
tenure of life of the Chilean constitution of 1833 is ex- 
plainable by the adaptations it made. It centered the 
control of government in the educated and well-to-do 
classes. That the literacy or property requirements lim- 
ited suffrage is unimportant because education and wealth 
in those days were almost synonymous. A modern dem- 
ocrat who impugns this tendency of Latin Americans to 
limit the exercise of the suffrage to a small class must 
not forget that in many of the early State constitutions 
of the United States, for example, suffrage was restricted 
by imposing property and other qualifications and that 
even at the present time one section of the population 
enfranchised by constitutional amendment is largely kept 
from the polls by very ingenious devices. 

As has been implied, the early Latin-American consti- 
tutions were not constitutions in the usually accepted use 
of the term. They were not considered by the people 
as fundamental laws determining the sovereign power 
and defining the functions and regulating the relations 
of the legislative, judicial and executive branches of go- 
vernment. With no experience in constitutional prac- 
tice and with a peculiar attitude developed in colonial 
times toward all laws it is not to be wondered at that 
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they changed their constitutions much as they did their 
clothing. Among the more sophisticated, laws were al- 
ways considered as things to be obeyed if it were con- 
venient and disregarded if not. '‘I obey but I do not 
fulfiir^ was a colonial maxim, and the habit and psychol- 
ogy were passed on to independent days. The manner 
in which such constitutions were composed and the per- 
sonalities of their framers were generally too well known 
for a high order of inspiration to be attached to their 
conception. It was difficult to treat with marked re- 
spect documents written by friends or relatives, and 
rarely does one find in Latin America a feeling such as 
has become associated with the Federal Constitution of 
the United States. 

Classifying and sketching briefly the character of these 
constitutions, it may be said that in point of time there 
were two classes, those written before independence and 
those after. The first were generally short, inchoate 
documents, composed hastily under pressure and with 
very specific purposes, or long preceptive documents em- 
phasizing the rights of man with little regard for mat- 
ters of government.® In some cases one suspects that 
they were put forth to display the erudition of their 
drafters. Tho^^e written after independence were general- 
ly more serious in tone, language and purpose. The pre- 
independence basic laws were more ingenuous, less his- 
trionic and less artificial, and revealed more clearly the 
real intellectual and cultural status of their day.® The 
post-independence documents framed more leisurely, un- 
der better conditions, and by members of the creole aris- 
tocracy playing for a commanding position in the newly 
created states were more artificial and sophisticated, re- 
flecting as much as anything else the opinions, ideals 
and personalities of their editors or authors. If the 
writer were a sincere idealist the constitution would em- 
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body his views, if he were a litterateur it would be a 
literary product, if a dictator it would be illusory, if a 
practical man it would be sensible and to the point. 
This is curious language to use in describing fundamental 
laws of states and their conception but, as the author 
believes, appropriate in evaluating them. 

The early constitutions of Latin America may be 
divided into several classes as to their origin and 
purpose. Some were frankly pure imitations. The 
federal constitution of Venezuela of 1811 is an example, 
of an unintelligent but highly flattering adaptation of its 
prototype in the United States. The Mexican and Cen- 
tral-American constitutions of 1824-1826 were also . sha- 
dows of the latter. Others were almost direct copies of 
French or Spanish models. A few others, however, were 
substantially original. Apart from those framed by Bo- 
livar and Egana, the one composed in 1808 for T .a tin 
America, or Colombia as he called it, by Francisco de 
Miranda, would have taken the palm in this respect. 

Certain constitutions represented sincere and honest 
■beliefs in the efficacy of a particular form of government 
to provide peace, prosperity and political stability. Un- 
doubtedly the constitutions of Bolivar and Egana belong 
in this class. Generally they were the work of some 
■determined individual. Antonio Narino of New Gra- 
nada, for example, believed firmly that a “unitary” or 
centralized form of government was the only one suit- 
able to his own country and to Latin America. While 
all about him clamored for a federation he made his 
little republic of Cundinamarca retain its “unitary” consti- 
tution until Bolivar forced it by arms into a federal 
system. Jose Bonifacio'^ had a very definite notion of 
an ideal Brazilian constitution under a limited monarchy. 
Jose Miguel Infante in Chile was wedded to the federal 
form*. 
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In some cases the instruments were framed for ex- 
ternal consumption or diplomatic purposes. To secure 
recognition of their states or to obtain a prince or to 
give a visible sign of stability and organization nothing 
seemed more appropriate than such a fundamental law. 
According to an Argentine commentator, the constitution 
of 1819 of that country was written solely for foreign 
consumption and not to organize a government at all. 
It was to be carried to the United States and Europe 
as proof of Argentina’s maturity and as a bait to attract 
a prince.^ 

.In other cases the constitutions were supposed to cover 
with a cloak of legality a regime existing de facto or to 
veil a dictatorship. The two provided by Bernardo 
O’Higgins for Chile are excellent examples of this type. 
He believed firmly that a dictatorship was the sine qua 
non of political stability. Other rulers vested with a 
like degree of power were interested primarily in per- 
petuating their own personal governments without much 
consideration for theories of state. They had to satisfy, 
however, even if atrabiliously, the devotion of many of 
their citizens to paper laws and rights. On the other 
hand, after a caudillo or partisan leader had vaulted into 
the political saddle he often rewrote a constitution to 
make it conform to his own ideas or mode of administra- 
tion. Once his hands had touched the document no sub- 
sequent act of his would be unconstitutional, so cleverly 
was it redrafted. He and his kind made the law, cons- 
trued it and applied it. 

The function of other constitutions was to satisfy a 
love for beautiful-sounding words and phrases.^® To 
the pent-up, emotional Latin American of 1810 such a 
vehicle of expression was what a drama of MoHere’s 
meant to a Frenchman of his day. He could become 
drunk in a perfect org}’' over individual rights and privi- 
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leges, separation of powers, popular sovereignty, and 
other political catch-words like liberty, equality and fra- 
ternity. The indifference shown in many constituent 
assemblies to immediately pressing problems while they 
debated the pros and cons of including some specific 
right or altering the language of another is a case in point. 
Perusal of some of the constitutional literary products 
of the educated class awakens a suspicion that not even 
the authors themselves understood their own composi- 
tions. In this respect the best study of the often men- 
tioned political ideology of the Latin Americans is fur- 
nished by the earliest of their basic laws. 

Constitutions reasonably well adapted to their ethnic, 
economic, political, traditional and religious environment 
were few, but these alone withstood the hammerings of 
opposition, the ebb and flow of social forces, the sub- 
terranean undermining of internal and external foes. No 
constitution could succeed which was imposed from above. 
Some Latin-American framers realized the fact that 
instruments of the sort must be grown, must come from 
the soil and be nourished by natural processes derived 
from actual conditions. It is true that the number of 
such thinkers was very small but the few were rewarded 
in that their constitutions lived on. 

In all the Latin-American countries between 1810 and 
1835 two constitutional and governmental currents are 
discernible. In one place they ran parallel to each other 
and finally merged into one, as in Chile ; at another they 
ran in opposite directions and one dried up, as in Ar- 
gentina; but generally they joined at a later period. The 
one was the theoretic and artificial constitution of the 
ration; the other was the actual organization formed 
practically and without attention to political philosophis- 
ing. The first obeyed abstract principles, the second the 
concrete needs of the moment. 
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What happened was inevitable. The chaos and anar- 
chy resulting from the removal of Spanish rule and the 
dialectical constitutional discussions of those who should 
have had their hands to the plough gave an opportunity 
to local forces to set up their own government. Thus 
when the Spaniard was defeated and the constitution 
makers came to their senses they found governments 
de facto. Argentina furnishes an excellent illustration 
of this double movement Certain national leaders wrote 
and rewrote ‘^unitary’' constitutions in 1817, 1819, and 
1826, sincerely believing the "‘unitary’" form the ideal. 
They did not or would not see that the provinces were 
framing their own constitutions or governing themselves 
and had thereby created a federation de facto. One 
current flowing in one direction, the other in another, 
gave Juan Manuel de Rosas an opening to bring into exis- 
tence by revolution a type of government somewhat 
similar to the one Chile established constitutionally in 
1833. 

Whether by a written law or without, by a dictator- 
ship or a monarchy, in the last analysis all the Latin- 
American countries for the first years of their indepen- 
dent lives adopted one common formula of govern- 
ment: a strong, quasi-omnipotent executive, a subser- 
vient legislature, a controlled judiciary, exclusively con- 
trolled or farcical elections, a centralized local admin- 
istration, and a very limited electorate.^^ Even when 
the constitutions of other nations were used as models 
they were modified so as to provide a type of govern- 
ment such as has just been outlined. 

A matter of interest is the influence of North Amer- 
ican, French, English and Spanish models on the framers 
of the Latin-American constitutions. In the late eigh- 
teenth century a vast amount of material was published 
in France on the American Revolution, including the 
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State constitutions as well as the Articles of Confedera- 
tion and the Federal Co.nstitution. Important Latin 
American personages in the epochal years 1810-1835 had 
travelled either to the United States or to Europe and 
there could acquaint themselves with the constitutions 
then in existence.^^ Furthermore, the first step taken by 
many of the nascent states was to proclaim freedom of 
commerce and of the press, which permitted the entrance 
and circulation of goods and literature heretofore kept 
out. Many of the decrees were made in 1810. Even as 
early as 1806 the English invasions in Buenos Aires had 
served to introduce directly many revolutionary ideas. 

Another factor of foreign influence was the masonic 
Logia Lautaro founded in London by Miranda, Andres 
Bello and others.^^ This lodge with its many branches in 
Europe and America counted in its membership practical- 
ly all of the outstanding figures of the period of eman- 
cipation in Latin America. From Mexico to Chile and 
Argentina names of influential leaders can be found who 
were loyal to it. These men, thinking about independence 
and republicanism,’ long before the revolutionary move- 
ments broke out, interested themselves in constitutional 
affairs and acquired all the know'ledge they could. 

Probably as influential as the North American or 
French constitutional documents themselves in develop- 
ing a desire for independence and a political philosophy 
were the commentaries of English, French, Spanish, Ger- 
man and other writers who had visited the New World 
and described conditions there in non-flattering terms. 
This is especially true with regard to conditions in Span- 
ish America and the Spanish colonial system'.^^ Refer- 
ences to these writers are frequent in documents of the 
period 1810-1835 and will be mentioned as the individuals 
who quote them are discussed. 

Though much of the inspiration of the Latin-American 
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liberators and statesmen came from Europe it must not be 
forgotten that the very philosophy of revolution from 
which they drank so deeply was partially derived from 
speculation upon discoveries made in the New World. 
Primitive man roaming the forests of South America 
made easier the philosophic reconstruction of human so- 
ciety and the idea of a social pact. The utopias of six- 
teenth and seventeenth century Europe owe their exist- 
ence in no small measure to the study of early American 
social phenomena. But probably more potent than any- 
thing else was the discovery of absolute rulers among the 
aborigines who had never heard of the European God 
and Whose reign was not justified by a theory of divine 
right. Thus chieftains of the Inca and Aztec realms 
unwittingly contributed to a philosophy which was later 
to free their descendants — now mixed with Spanish blood 
— from those who had despoiled them of their king- 
doms.^® 

Whether the ruain models used were North American, 
French or Spanish, however, is relatively unimportant. 
More significant is it to note how the models were adapted 
to local needs. The process can only be understood after 
a survey of the elements concerned and after a brief 
glimpse into the minds and motives of those who provided 
them. 

In an analysis of Latin-American constitutions per- 
sonalities, therefore, will be found to count for more 
than assemblies. In fact, many such bodies delegated 
the drafting of a given instrument to a committee which 
in turn entrusted it to an individual. Comparatively few 
persons were sufficiently qualified for the purpose; hence 
the majority were content to allow those with a modicum 
of knowledge and intelligence to dominate. In other 
cases the march of events obeyed a foreordained plan. 
If the scheme succeeded some one person would find him- 
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seif charged with the task of writing a new constitution. 
Of course it would be one whose ideas coincided with 
those of the leader or leaders who had arranged the coup 
d'etat or given the coup de grace. In still other cases the 
foundation work would be so thoroughly laid by some 
enterprising or far-sighted statesmen that a constituent 
assembly would be elected which was dominated by a 
common constitutional philosophy or which was so pas- 
sive as to agree to any constitution presented by men of 
authority. In one specific case a project written in 
Chile pour amour de V art served as one of the principal 
sources for its subsequent constitutions.^'^ In passing 
it may be said that as a rule the personalities in question 
are readily understandable, since many have left elabora- 
tions of their political philosophy and explanations of 
the failure of their ideas in practice. 

From the references to personalities and to the purposes 
of the documents it must be evident that a minute analy- 
sis of the early Latin-American constitutions would be 
futile and only betray a lack of understanding and ap- 
preciation of their true character. The sum total effect 
is the vital matter If in its entirety a constitution gave 
the executive autocratic power it is more important to 
know this fact than to know that the local governments 
were given the right to oversee certain matters or that 
the executive needed the sanction of the legislative for 
other acts. Only a few of the early instruments were 
written with an eye to perfection in matters of details, 
and many are very obscure or verbose in language. The 
life of these documents, however, was often so short that 
imperfections did not matter much. 

Had each constitution been put into effect even for a 
brief period either ini its entirety, or even in part in some 
cases, the upheavals would have been devastating, and 
.after six or seven essays of the sort the ignorant masses 
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must have risen in revolt. Practically every code abol- 
ished slavery anew even though it had been prohibited 
by a previous one. Mayorasgos and vinculaciones^ or 
entailed estates and entail in general, were done away 
with in one such instrument and yet five years later 
another allowed them to continue.^^ The ineffectiveness 
of these documents to alter conditions brings up another 
point. 

The hue and cry raised by some Latin-American writers 
about the evils brought about by the adoption of a federal 
or of a ^'unitary’’ constitution is misleading and false. 
Neither one system nor the other as such produced either 
evil or good. It was the unreasoning tenacity of the 
supporters of one more or less theoretical regime or an- 
other which kept them from cooperating in the war 
against Spain and which led them into civil strife be- 
sides.21 

A proof of this is found in New Granada. Under the 
influence and direction of Antonio Narino there was 
established the Republic of Cundinamarca, a little “unit- 
ary’’ oasis in the midst of what was presumed to be a 
federation. Yet in this smiall, compact centralized state 
Narino had every kind of difficulty which any federal 
executive in Latin America ever had to contend with. 
There occurred civil wars, quarrels, defections of the 
army, suspensions of the constitution, and other dissen- 
sions as severe as many occurring in larger states organ- 
ized either under a “unitary” or a federal regime. Narino, 
clinging loyally to his ideal form of government, was 
probably more detrimental to Granadine stability and 
unity than any constitution of the time as such. The 
cause of the evils there and elsewhere was not the consti- 
tutions so much as a host of other factors. The early 
instruments were too short-lived and too easily changed 
to have had an opportunity of doing much harm. And 
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if these basic laws really organized governments, how 
could Argentina become a federation de' facto under the 
aegis of three ''unitary’' documents? 

It is only when a constitution seeks to regularize and 
normalize the relations between existing elements in a 
manner befitting their character and conditions that it 
gives rise to a genuine constitutional regime. And then 
it does what any valid constitution does — it sets down in 
a written code the prevailing laws and customs of a land. 
To the extent that this situation appeared in the Spanish- 
American republics it meant a reversion to a form of 
government very similar to the one used by Spain ‘in 
her colonies. 

Substantially this is just what happened. The ex- 
perience of the United States was repeated in most of 
the Latin-American countries. The Articles of Con- 
federation were the very antithesis of the British colonial 
policy. Their failure to provide for a stable and econ- 
omically sound government led to the framing of a new 
instrument which was almost a reproduction of "the 
British system of politics, economics and judicial control, 
but grounded on American authority created by an Amer- 
ican constitution.”^^ 
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FOOTNOTES 
CHAPTER L 

1 Some of the general works on Latin-American constitu- 
tions are: Rafael Altamira, Constitudones Vigentes de los 
Estados Americanos, 3 volumes, Madrid, 1926; Justo Aro- 
semena, Estudios Constitucionales sobre los Gobiernos de 
la America Latina, 2 volumes, Paris, 1878. Though Aro- 
semena treats mainly the constitutions in operation in the 
third quarter of the nineteenth century, he has historical al- 
lusions to the earliest constitutions of each country he is 
discussing. His work is the only one which has made any 
attempt to cover the whole subject. His data were in- 
complete and there are many gaps and some serious errors. 
His commentaries, however, are suggestive and he deserves 
credit for pioneer work. Manuel Colmeiro, Derccho Cons- 
titucional de las Republicas Americanos, Madrid, 1858; R. 
Blanco Fombona, La Evolucion Politica y Social de His- 
pano AmSrica, Madrid, 1911; Rafael Maria de Labra, Ame- 
rica y la Constitucion Espanola, Esfudio Historic o-Juri- 
dico, ^Madrid, 1914; Adolfo Posada, Instituciones PoUticas 
de los Pueblos Hispanos- Americanos, Madrid, 1900. This 
work deals only with Mexico, Central America and Colom- 
bia. Jose Ignacio Rodriguez, American Constitutions, 2 
volumes, Washington, 1907. Rodriguez published in paral- 
lel columns the constitutions obtaining in 1906 in the origi- 
nal and in English translations. He has short historical 
backgrounds which are, however, unreliable. Madrid y 
Santiago, Derecho Constitucional de las RepiUblicas Hispa- 
no-Americanas, Valparaiso and Lima, 1858; Raul Carraca 
y Trujillo, La Evolucion Politica de Ibero -America, Madrid, 
1925. The works on individual countries are listed at the 
end of the present volume. 

2 M. L. Amunategui, Los Precursores de la Independencia 
de Chile, Vol. II, p. 329. 

3 The substance of the following six paragraphs is re- 
printed by permission of the editor of Chile from the auth- 
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or^s article, “The Constitutional Development of Chile^^ 
Vol. VI, No. 35, March, 1929, pp. 105-106. 

4 Jose Guillermo Guerra, Temas Constitucionales (cdlamo 
currente), p. 22. Guerra compares the Latin- Americans at 
the outset of their independent life to new-born kittens, blind 
at birth. 

5 Jose Joaquin Guerra y Manuel Antonio Pombo, Consti- 
tuciones de Colombia, Vol. II, p. 715. These authors com- 
pare the 1821 constitution of Colombia with those of 1811, 
1812 and 1815, and say that the latter contained puerile 
minutiae and that the framers while concentrating on details 
overlooked political problems of great moment. 

6 Notably the constitutions of Tunja, Mariquita, Neiva and 
others of New Granada issued in 1811, 1812 and 1815. Those 
of Trujillo, Merida and Caracas, with their references to 
peculiarly local needs, also belong to this class. One of them 
includes the request for a surgeon from the national gov- 
ernment. 

7 See author’s monograph, “Jose Bonifacio and Brazilian 
History”, Hispanic American Historical Review, Vol. VIII, 
No, 4, November, 1928, pp. 527-550. 

8 Infra, p. 119. 

9 Luis V. Varela, Historia C onstltucional de la RepdhUca 
Argentina, Vol. Ill, pp. 248 et seq, Cf. V. Gonzalez Cal- 
deron, Derecho Constitucional Argentina, p. 72. This author 
is not so dogmatic as Varela but in substance agrees with 
him regarding the constitution of 1819. 

10 This passion is referred to by many Latin-American 
writers themselves. Jose Maria Samper, Guerra y Pombo, 
Luis Galdames and Varela speak of the blind devotion to 
North American and French models. Galdames speaks spe- 
cifically of the love of high-sounding phrases. 

11 The formula of government described in this paragraph 
was derived from a study of tables and charts prepared by 
the author while making an article by article analysis of 
the thirty-four constitutions issued by the Latin-American 
nations after their independence had been achieved. The 
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tables on the executive show most graphically how his pow- 
ers were greatly increased in all cases after 1826. The 
charts showing the relations of the three branches of gov- 
ernment, the local jurisdictions and the electorate corrob- 
orate the results obtained from a study of the tables. Al- 
fredo Perez Guerrero, in ''Las Constituciones del Ecuador’^ 
Revista de la Sodedad "'Bstudios Juridicos'' (June-Decem- 
ber, 1926), pp. 433-440, has arrived at essentially the same 
conclusions and further agrees with some of the statements 
made by the author in the opening paragraph of this chapter. 

12 Domingo Amunategui Solar, "Jenesis de la Independen- 
cia”, Anales de la Universidad de Chile, pp. 11-14; Luis 
Galdames, La EvoluciSn Constitucional de Chile, p. 25. 

13 . See Documentos para la Hisforia de la Vida P4blica del 
Libertador de Colombia, Per4 y Bolivia, compiled by Jose 
Felix Blanco, VoL IH, pp. 602 ff., for the constitution and 
other matter concerning the Logia Laufaro. This institu- 
tion was introduced into Argentina and Chile by San Martin, 
Carlos Maria de Alvear and O’Higgins. 

14 M. L. Amunategui, La Cronica de 1810, Vol. II, pp. 5I-S3, 
describes the relations and correspondence of Jose Antonio 
Rojas, a very distinguished creole, with the well known 
Scotch historian, William Robertson. This is only one case 
of personal contact of a creole with one of these writers. 
But in this case the relations of Rojas to Manuel de Salas, 
Rozas, Infante and Egana is significant. His books, a re- 
markably liberal library picked up in Europe, passed into 
the hands of many of these persons just enumerated who 
later became leaders of the revolution. 

15 Cf. William R. Shepherd, “The Expansion of Europe’’, 
Political Science Quarterly, Vol. XXXIV, Nos. i, 2 and 3, 
March, June and September, 1919. 

16 In Chile Diego Portales prepared the ground for the 
constitution of 1833. Infra, p. 130. 

17 Juan Egana’s draft of 1811, which was published in 
1813. 

18 An illustration is the constitution of 1822 of Chile. As 
will be seen (infra, p. 93), the arrangement for the Court of 
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Representatives was the all-important constitutional provi- 
sion which gave the executive supreme power. This fact 
would never be brought to light by a detailed study of his 
powers as outlined in the sections on the executive alone. 

19 The provincial constitution of Entre Rios in Argentina 
is an exception. It is a model of redaction, clarity and con- 
ciseness and deserves the praise lavished on it by Juan F. 
Ramos and Gonzalez Calderon in their works. 

20 The constitutions referred to are the Chilean of 1828 
and 1833. 

21 In regard to the question of the suitability of a federal 
or a centralized system for the Latin-American countries, 
the author disagrees radically with the opinions of the major- 
ity of Latin-American constitutionalists. Most of them be- 
gin with a personal predilection for either the North Amer- 
ican or French system and become ardently and irrevocably 
convinced of the supremacy of one system over the other. 
They then bend every effort to prove that local conditions 
were admirably suited for that form of government and no 
other. Many of the constitutional historians also have sat 
in constituent assemblies where of necessity they had to 
support one form of government and oppose another, and 
some of their works have been written to substantiate opin- 
ions enunciated in these assemblies. The author^s own opin- 
ion is, that where historical, traditional, social and economic 
conditions warranted a federal form of government, a fed- 
eral form would come into existence regardless of the ac- 
cumulated proofs of theorists that a ‘'unitary'^ form was 
best, and regardless of the unanimous votes of constituent 
assemblies in favor of a centralized constitution. Mexico 
created a federal form of government even though there 
were no provinces with constitutions, as in Argentina, and 
this was justified by the social, economic, traditional and 
historical factors of Mexico’s previous history. On this 
point see Ernest Gruening, Mexico and Its Heritage. The 
case of Argentina has been discussed in the text. Neither 
system precluded the creation of a strong executive, and 
this seems to the author far more important than the ques- 
tion of provincial autonomies. He bases his opinion on the 
fact that strong executives whether as presidents, dictators, 
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caudillos or what not, came into existence as soon as Spain 
had been definitely defeated. They were the products of 
historical, social ’and economic forces which they repre- 
sented, obeyed or capitalized. If the action and interaction 
of these forces demanded a strong-handed individual at the 
controls no paper constitution or any other obstacle could 
stop their compelling and unceasing activity^ from putting 
one there. Whatever the explanation of their appearance, 
they came and dominated the Latin-American political stage 
as in many countries they still do. 

22 C. A. and Mary Beard, The Rise of American CiviUza- 
tioHj p. 328. 
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COLONIAL IDEAS AND INSTITUTIONS 
AFFECTING THE POLITICAL PHILOSOPHY 
OF THE CREOLES 

Whereas the inhabitants of the Thirteen. Colonies of 
Great Britain had miany sources of knowledge and prac- 
tice for ‘developing republican institutions, the Latin Amer- 
icans had but few, and those of relatively little worth. 
The former had church organizations and town and pro- 
vincial assemblies as schools of political arts and sciences. 
They had a mother country with a parliament and tradi- 
tions of self-government. Many of them' had come to 
the New World in revolt against certain institutions and 
practices of the Old World. Liberty of conscience and 
commerce was nurtured among them. The very use of 
the word liberty was significant. Companies and provin- 
ces were given charters or wrote their own covenants. 
The American colonists had easy access to the literature 
of political philosophy and came to know their Locke, 
Montesquieu and Rousseau. When their energies were 
given rein nothing could restrain them from devising 
and adopting plans of government. Almost overnight 
they leaped into constitutional adolescence. 

The Latin Americans, on the other hand, had nei- 
ther autonomous churches nor provincial assemblies. 
Their municipal governments resolved themselves into 
small aristocratic corporations with purchasable and her- 
editary offices. Spain had long since dispensed with 
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its erstwhile parliament, the Cortes^ and had emasculated 
the fueros or contracts of the towns which retained only 
a shadow of their early glorious autonomy. None of 
its subjects came to the New World as known dissenters. 
As a rule, also, no foreigners legally could find refuge 
in its colonies. Charters granting a semblance of self- 
government were few, and most of these were soon re- 
voked. The Latin Americans had virtually no freedom 
of choice in literature, religion, or in many other mental 
stimulants enjoyed by the North American colonists. 
Their pent-up energies when loosed in the nineteenth cent- 
ury erupted in disorder and flowed into well-intentioned 
but impractical schemes of government. 

Under these conditions the Latin Americans had to 
learn by observation, by travel and by reading clandestine- 
ly in prohibited books. They gained much information, 
and even this indirectly, of how not to govern. As passive 
onlookers and subjects they developed the illusory know- 
ledge of spectators. Identification of oneself with an 
actor on the stage and the actual performance of the 
rdle were two different things, as the Latin Americans 
found out to their sorrow later on. They came to know 
quite definitely what they did not want but they did not 
know just how to obtain what they did want. What- 
ever the amount of their acquaintance with the eight- 
eenth century philosoph}^ of revolution and the North 
American and European constitutions, the information 
thus gained was necessarily theoretical. 

The writers of Spanish-American constitutions had to 
draw on three main sources for their political knowledge. 
One was the colonial machinery that had made them 
martyrs in their own eyes, as it was based on a politico- 
economic theory which, in their opinion, had rendered 
them subject to exploitation. There is irony in the facts, 
however, that hated as it was it had been efficient as a 
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system of administration, that the colonists had become 
accustom.ed to the type of government it created ; and that 
the creole aristocracy once in control reproduced many 
of its parts so that they might reap the benefits which 
the mother country had formerly garnered from it. The 
other sources were the European philosophic literature 
and the constitutional models already referred to. 

In order, therefore, to understand many articles, al- 
lusions and provisions of the early Chilean constitutions, 
it is necessary, first to survey briefly those parts of the 
viceregal machinery which were recreated in Chile’s basic 
laws, and secondly to call attention to colonial practices 
which the Chileans sought to remedy. In regard to 
the defects, evils and injustices of the colonial govern- 
ment, be it said, the question of their actual existence 
is immaterial. As long as the Chileans believed that they 
existed, for historical purposes they did exist. And for 
the purpose of discovering the attitude of Chileans to- 
ward the colonial government the passionate and elo- 
quent proclamations of their contemporary writers will 
serve admirably, if tempered somewhat with the inves- 
tigations of their more objective historians. 

Don Quixote and Sancho Panza are incomprehensible 
and ridiculous figures except in their proper setting and 
atmosphere. Just as quixotic would some of the early 
Latin-American constitutions appear to readers not ac- 
customed to nor acquainted with Latin-American psych- 
ology and history. The tendency is to compare such 
constitutions with those of North America and Europe 
which had just preceded them; a better comparison 
would be with those of Rhode Island and Connecticut 
drafted in the seventeenth century, though even at that 
time the English colonists were certainly more experi- 
enced in the art of self-government than the Latin-Amer- 
icans in 1810 . 



THE EARLY CONSTITUTIONS OF CHILE 


After a glance at the administrative machinery a back- 
ward look into the rise of certain institutions such as 
the church and the army follows. Certain colonial prac- 
tices also must be noted and a short history of the devel- 
opment of the creole aristocracy must be made. With 
the stage and atmosphere set the dramatis personae must 
be introduced for a completer understanding of Chile's 
early constitutional drama. 

Though in the later documents the Chileans and the 
Spanish Americans in general returned to a strong ex- 
ecutive comparable in powers to the chief administrator 
under the king, in the earliest of their constitutions they 
reacted against the Spanish type of governor. The cap- 
tain-general and president of Chile was presumably 
an almost omnipotent ruler. He was the alter ego of 
the viceroy of Peru who in turn was the alter ego of 
the absolute monarch in Spain. In Chile he was the 
supreme official of a very highly centralized administra- 
tion. His power reached to the farthermost parts of the 
realm and included military, administrative, financial, reli- 
gious and judicial functions. He it was who led the 
troops or directed them in the long series of wars against 
the Araucanians, the main feature of Chilean colonial 
history. His colleagues were generally Spanish-born per- 
sons whose ability was often inferior, so thought the 
creoles, to that of Chilean-born individuals, many of them 
being bankrupt or wretched noblemen who were sent to 
America, the ^Tefuge and haven of the destitute of 
Spain."i 

In spite of his honors, guard, titles and official dignity, 
the captain -general was often involved in unseemly quar- 
rels with other representatives of the king, the audiencia, 
or supreme court, and the church.^ Jealousies in regard 
to matters of precedence, disputes over jurisdiction or 
debates on matters of law all tended to make observing 
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subjects disdainful of the law, but curiously enough not 
of the persons or institutions involved. The king was 
venerated and the captain-general was the subject of 
great homage, as were all his agents, and respect for 
public officials is still a feature of Latin-American life.^ 
Withal the important fact is that the Chileans became 
accustomied to the iron-handed and arbitrary rule of one 
person. The principle of passive obedience to authority 
Vv^as taught and instilled in the Chileans and other Latin 
Americans by the king and by the church and created 
one of the imponderable historical realities the constitut- 
tionalists had to deal with.*^ 

Many a Spanish official in the New World gave free 
rein to his acquisitive instincts, which conduced to graft 
and corruption, miisappropriation of royal revenues, mal- 
feasance in office and scandals.^ Viceroys, governors 
and judges themselves adopted an attitude of indifference 
toward the enforcement of laws, decrees and ordinances 
coming from Spain.® Responsibility for all acts during 
an official’s term presumably was determined at its close 
by a species of trial called the residencia. After the 
person concerned had handed his office over to his suc- 
cessor he or some one else appointed for the purpose 
was obliged to sit for a stated number of days to hear 
all complaints registered by subjects about real or alleged 
injustices committed by him during his rule. Often some 
of the ill-gotten gains were used to buy off the plaintiffs. 
The residencia is one of the institutions of the old regime 
continued awhile after the break with Spain. Unfortun- 
ately, too, many of the corrupt practices described above 
were retained. 

There were no legislative assemblies in colonial Latin 
America. The king and his councils miade the laws for 
his American subjects. In no part of the whole system 
was the Latin American given the opportunity directly 
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to influence the legislation which controlled his activities.' 
A divine-right, absolute monarch felt justified and quali- 
fied to govern all phases and departments of the life of 
his subjects, especially since they resided in territories 
which were part of his personal patrimony. Because 
of this relation between the monarch and his subjects 
there could be no question of “taxation without represent- 
ation’' but there could be a question that was debated 
in the cahildos or town councils and the juntas or provi- 
sional boards of administration in 1810. In the absence 
of a rightful king, then a captive in France, did sovereign- 
ty pass to his subjects in America or to the French 
usurper in Spain? According to some of his American 
subjects it passed to them, and on that assumption they 
began after 1809 to legislate in their own behalf and thus 
to satisfy a long felt yearning.^ 

The judicial power was exercised in Chile and Span- 
ish America at large by administrative officials and local 
courts, dependent in some degree upon the audiencia 
which supervised the general administration of justice. 
One of the primary functions of that body was to serve 
as a check on the activities of the executive functionaries. 
This led to many quarrels and dissensions.^ The judges 
appointed by the crown from among persons born in 
Spain were not always of the highest type, and like 
others they often succumbed to the many temptations the 
New World offered.^® Hagrant cases of judicial dis- 
crimination in Chile are recorded.-^^ At other times the 
judges yielded to the importunities of the encomenderos 
or owners of a class of estates, or of other influential 
persons.^^ Justice was slow and arbitrary The red 
tape which characterized the whole Spanish system in 
the administration of justice produced the most dissatis- 
faction among the American subjects of his Catholic 
majesty. 
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Justice meted out in America or in Spain by Spanish- 
born judges when American plaintiffs were concerned 
would too often favor Spanish defendants.^^ The long 
time involved in the prosecution of an average case — 
many times purposely delayed — was another annoying 
feature, some cases lasting a hundred years.^^ The gen- 
eral procedure in arrests, detentions, punishments and 
trials was arbitrary, cruel and irrational Personal con- 
siderations too often weighed in decisions.^^ Nearly all 
the Chilean constitutions, therefore, emphasized proce- 
dural rights and gave much space to reforming the judi- 
cial system. The Spanish mode of administering justice 
was one of the main institutions of the past the Chileans 
did not want to reproduce and one they were determined 
to improve.^® Of the old regime the judicial system was 
the most changed. 

The faulty administration of justice and the attitude 
of officials toward laws accordingly produced a general 
lack of respect for them.^^ Many of the laws framed at 
a distance were devised by persons ignorant of American 
conditions or to benefit primarily not the subjects but the 
monarch.-^ Remoteness from the king and his councils, 
the length of time required for appeals, the ignorance of 
judges, the local difficulties in applying justice, and the ex- 
clusion of the creoles from law-making tended to develop 
further the feeling of disdain for law which characterized 
and characterizes many Latin Americans. This is another 
vital historical reality which helps to explain the difference 
in attitude between Latin Americans and Anglo-Amer- 
icans toward constitutions and laws. To the latter such 
things have always been more or less sacred or respected 
because they were instruments of efficiency and of pos- 
itive value and represented social needs, but to the former 
they were never so sacrosanct. The Latin Americans could 
never impute to lawmakers an objectivity, detachment 
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and impersonality which they them/selves never felt. Their 
sense of individualism and of their own importance in- 
hibited them from doing obeisance to an institution which 
was essentially the product of collective action. Psycho- 
logical factors with roots too far back in history to be 
discussed here must be sought to explain the phenomenon. 
The evidences of its existence are easily given and the 
ease with which fundamental laws were overthrown is 
one of them,. Personalismo, an exaggerated notion of the 
importance of self, the slow deA^^elopment of political 
parties, and revolutions are other explanations. 

No matter how arbitrarily or subjectively law as such 
was considered, the Latin Americans became accustomed 
to it in written form. The enactments in the Recopila- 
ciones or Spanish codes might be regarded as constitu- 
tions of a sort, and the constant resort and appeal to 
written law created a reliance upon it vrhich the revolu- 
tionary philosophy and the examples of the United 
States, France and Spain merely enhanced. The addic- 
tion to constitutions and written laws has therefore col- 
onial roots, as has the attitude of the Spanish Americans 
toward law. Though inexperienced in law-making they 
became devoted to debating, discussing and studying laws 
and political science.-^ Thus, all told, the change from 
dependence to independence with another type of written 
law was not so abrupt as has often been pictured. Such 
theoretic knowledge of jurisprudence and political science 
as the Latin Americans possessed came from schools^s 
directed by the Church whose place in colonial life must 
now be examined. 

The Church indeed was one of the most influential 
political, economic and social forces. The Spanish 
union of church and state needs no elaboration here. Nor 
need the wide use the crown made of the Church as a 
political agency be discussed. Suffice it to say that its 
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functions were triple. Like the audicncia it was to be a 
check on the civil and military officials ; it was supposed 
to save souls, maintain a high level of morality, and civil- 
ize the Indians; and lastly it was to cooperate with the 
authorities in developing lo3^al subjects. In order to carry 
out this program it was given, by specific laws, many 
purely political functions.-^ Other functions and powers 
were acquired as a result of its activities in the New 
World. It became a large landowner,-^ the arbiter of 
customs and the dispenser par excellence of culture. Many 
a civil ruler was virtually the servant of the higher ec- 
clesiastics. 

By 1808 the number of the clergy was altogether out 
of proportion to the total population, and the influence 
of the Church was greater than that of any other instrtu- 
tion.25 With its right to enter into the very marrow of 
family life it became the economic and social adviser 
of many of its adherents.^^ Its organization was a better 
functioning machine than that of the Spanish govern- 
ment itself. Its wealth gave it opportunities to spread 
its power to every city, town, hamlet and community.^^ 
As the controller of education it developed first loyal 
Catholics and secondly loyal subjects. Its ceremonies, 
rites and festivals relieved much of the monotony of the 
colonial regime, and this alone would have made it one 
of the best loved institutions of the time.^^ 

Every colonial family of prominence must have one 
of its memibers a dignitary in the Church.^^ This added 
prestige to the family and garnered greater support for 
that institution itself. Loyal Christians bequeathed a 
third of their fortunes or holdings to the Church to prove 
their loyalty.^^ Every holiday and saint’s day was ob- 
served faithfully; and there were many of them. The 
audicncia was closed at one time for as many days as 
there were in a half year celebrating ecclesiastical holi- 
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days.^^ In many and sundry ways the Church followed 
the individual not only from' his birth -to his death but 
from morning to night every day of the week. 

Whether the Church deserved its place and influence 
need not enter into the discussion. The fact is that it 
grew rich and influential with the support of the col- 
onials. The more it grew the greater was the devotion 
shown to it.^2 i^q royal edict or order altered the un- 
swerving loyalty of the people in this respect. When the 
new order came into existence the radical and liberal 
leaders soon found out that one of the strongest forces 
inherited from colonial days was the Church, and that it 
could not be trifled with, altered or reformed. 

Creole ecclesiastics who espoused the national’ cause 
played seemingly incompatible roles as did many laymen.^3 
Revolutionary ideas were adopted at first in almost all 
matters except in those of religion. Many a clergyman 
helped to draft constitutions or edited journals with re- 
volutionary ideas, but none favored religious toleration. 
One of the most important factors in identifying the 
interests of the Church with those of the creole aristocra- 
cy was, of course, the fact that members of the latter 
had joined the ranks of the secular or regular clergy.^^ 
The principles of both were conservative ; their economic 
interests as landowners were practically the same, and 
when sons of distinguished families became members of 
the hierarchy the interests of the clerics and their relatives 
ipso facto were merged. 

The religious and military spirit, brought to America 
from a Spain that had just concluded a long religio- 
military crusade against the Moor, was enhanced by 
American conditions. The remoteness of Chile in par- 
ticular added greater value to the social activities of the 
Church, and the long, incessant and seemingly intermin- 
able war against the Araucanians increased the military 
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spirit of the Chileans.^ The ever present military and 
the all-pervading Church often worked together; but 
the soldier-priest of Spanish tradition and literature iU 
lustrated by Ignatius Loyola seems to have become in 
Chile a soMer and a priest. 

In addition to fighting for the preservation of internal 
and external security the armed forces had other func- 
tions. The captain-general as their commander-in-chief 
became the prototype of many a future president of the 
republic. He used the army to quell riots and revolts 
and as a political force for maintaining order and the 
spread of civilization.^® An army so employed for two 
centuries or more was bound to become imbued with a 
sense of mission not found in professional armies en- 
gaged solely in fighting wars. 

The army, mioreover, had a social position. Many of 
the outstanding ceremonies of colonial days centered 
in the honors usually accorded the governor in his 
capacity of captain-general. All parades and military 
balls and even regular maneuvres were watched or at- 
tended by all social classes. The colorful and glittering 
uniforms not only attracted the senoras and senoritas 
but appealed to the vanity of the wearers as well. It 
was not only appearances that counted. Being in the 
army gave many a deserving creole youth a chance to 
rise in the social scale which the Spanish colonial system 
generally did not give him.^'^ In fact the military forces 
in Chile became very powerful and acquired much pres- 
tige because among the officers were found representa- 
tives of all the worthwhile families The higher army 
officials were very definitely an integral part of the social, 
political and cultural aristocracy.^ 

Most of the leading generals participating in the move- 
ments of liberation, once they had finished their military 
tasks, were placed as presidents or supreme directors at 
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the helm of the post belluin< state. In the peace-time 
measures these military men proposed or enacted, many 
of them showed a remarkably high degree of general 
culture and a useful knowledge of many specific subjects. 
Bernardo O’Higgins in Chile was no mere adventurer, 
and his dictatorship was grounded on a philosophy he 
had evolved from his own study and observation.^^ 

A word now must be said about commerce, freedom 
of the press, the territorial divisions and the treatment 
of foreigners during colonial days. Spanish policies in 
these matters went right to the vitals and produced the 
cancer which according to the creoles threatened to des- 
troy the entire organism. 

The commercial monopoly, virtually limiting trade to 
Spanish ports, censorship of the press, and discrimina- 
tion against creoles in filling offices were among the ele-- 
m^nts of the old regime which received prompt notice 
at the very outset of the new era. In most countries the 
first act of a revolutionary government was to proclaim 
freedom of trade. This meant opening the doors not 
only to goods, but to ideas. And in order to guarantee 
the free circulation of literature freedom of the press 
soon followed. In many of the earlier pronouncements 
the right of nationals to occupy all offices was pro- 
claimed and this was generally sanctioned by most of the 
constitutions.^^ As will be observed later, the first flush 
of liberty was accompanied by a far greater outburst 
of liberalism than was to be observed after independence 
was achieved. Realities have a cooling effect. 

Colonial territorial subdivisions obviously were made 
to facilitate administration and to delimit the jurisdictions 
of royal officials. As settlements were sparse or non- 
existent in the interior and as the cost of a general 
scientific location of boundaries would have been a ter- 
rific and unnecessary strain on the royal treasury few 
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surveys were made. Especially in the case of Chile was 
the question of frontiers unimportant. Its eastern and 
northern neighbors owed allegiance to the same crown, 
and there was no valid reason, accordingly, for the mon- 
arch to define precisely its territorial limits. This vague- 
ness was patent in the constitutional descriptions of 
Chile's territory and later on produced grave boundary 
disputes and wars. 

No foreigner was allowed to emigrate to the New 
World unless he obtained special permission from the 
crown. In Chile especially, there were few non-Spanish 
nationals.^^ With rare exceptions, those found in the 
New World had come or been introduced surreptitiously. 
It is easy to understand, therefore, why the Chileans and 
other Spanish Americans should have reacted against 
this exclusive policy of Spain. Though they did not 
throw open the doors indiscriminately to any and all 
comers their definitions of nationality were liberal. They 
needed and desired more trade, more enlightenment, more 
freedom, and to increase their population and revitalize 
the old blood with new. 

The history of the races of Chile during colonial times 
is quite simple. The aborigines were the Araucanians 
whose men-folk were slowly exterminated by the long, 
gruelling, losing wars they fought or by too arduous 
forced labor. The Spanish soldier, adventurer, roust- 
about or indigent nobleman coming to Chile generally 
left his women-folk behind. Marriages or promiscuous 
attachments between the Araucanian women and Span- 
ish men produced a mestizo or half-caste class.^2 5 q rapid- 
ly did the fusion take place that by 1700, and to the ex- 
tent that the Araucanians had definitely been subdued, 
all Chileans spoke Spanish and there were left, so to speak, 
only two groups, the Spanish and the mestizoJ^^ By 1808 
it seems probable that a very small percentage of the 
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population could be regarded as white.^^ During colonial 
days the Chileans were not proud of this fact and sought 
to buy their way into the ranks of those deemed white, 
and that on the presumptive principle that every white 
man was a gentleman This ambition was due. not so 
much to racial discrimination as to the great economic 
and social disparity between the Spaniard and the mestizo. 
The creoles generally hated the recently arrived Span- 
iards who by their activity amassed wealth while they 
themselves vegetated on fortunes built up by their sires.*^^ 

The population of Chile in 1810 was somewhat less 
than 600,000. Of this number 100,000 were Araucanians, 
found mostly in the South, 20,000 Spaniards, 150,000 
creoles, 300,000 mestizos, about 4,000 Negroes, and 100 
aliens.'^'^ The great majority lived in the country on the 
great estates. Of the total population only 50,000 resided 
in the thirty towns of which seven alone really deserved 
that name. 

Of these racial groups the creole aristocracy was the 
one which from 1810 on held the destiny of Chile in its 
hands. Its culture, wealth and vested interests gave it 
a position far superior to all the others. It was a rel- 
atively small group living in the larger towns and especial- 
ly in the capital, Santiago.^^ Historical, traditional and 
economic factors narrowed the number of the socially 
elect to fewer than a hundred families. ]\Iost Chilean 
historians I’efer to twenty families of enormous fortunes 
who had the last word in most matters.*^^ 

There were creoles and creoles; those who constituted 
the aristocracy, the large landed proprietors, and those 
without great material possessions but who still were 
relatively much wealthier than the masses. Moreover a 
social distinction was apt to be made between them as 
white ’descendants born in America of parents who had 
been born in Spain and those whose immediate or more 
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remote ancestors had been colonial-born. A difference 
between father and son thus might depend upon the 
locality of their respective births. In social as well as 
political discrimination the creoles were penalized by 
Spanish policy, though not by Spanish law,^^ for a con- 
dition over which they had no control and which seemed 
to them extremely irrational and stupid. 

Fortunes were originally built up on the basis of land 
given by the crown. The encomiendas were grants of 
large tracts along with a number of Indians, for whose 
treatment by the grantees certain stipulations were pro- 
vided in the patents. The Indian aspect did not affect 
the constitutional problem, but the existence of such 
estates and processes of entailment like the mayorasgos 
and vinculaciones did. Following European customs, the 
original owners desired to perpetuate their names and to 
guarantee to their descendants the usufruct of their for- 
tunes and landed property intact. This gave rise to the 
institution of primogeniture and entailed estates.®^ But 
the sons and grandsons and greatgrandsons were often 
rather indifferent and careless about increasing their in- 
heritances. The more they neglected the material devel- 
opment of their estates the more they devoted themselves 

to social affairs.^2 

In this connection an im^portant economic fact is, that 
the landed proprietors were also the merchants, miners, 
exporters and importers.®^ So there were not developed 
two or more antagonistic groups with conflicting interests 
to fight for. Their material problems were identical and 
their general culture, interests and psychology much the 
same. Birth in America had a levelling and welding 
effect, and was probably the most important single force 
in developing a class or group consciousness. In some 
countries the Negroes and the Indians manifested a cer- 
tain feeling of solidarity in great uprisings ; but among. 
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those who passed for white the creoles showed more 
consciousness of kind than even the Spaniards. They 
developed a dynamic love for America, for the land of 
their birth, which held them together even against their 
ancestors.^^ 

The creole families of prominence were generally large 
and centered about the father or first-born son who 
had inherited the estate.^^ He controlled not only his 
family but thousands of tenants and laborers on his 
holdings. In the towns he had many clerks or servants 
in his shops or in his other establishments. Many 
mestizos and poor creoles or Spaniards attached them- 
selves to such a person as sycophants (pordioseros) and 
were always in his retinue or wake and obeyed his every 
beck and call.®® A great Chilean or Latin-Anierican land- 
owner was a reproduction in the New World of the old 
Homan patrician with his enormous clientele. Thus it 
is possible to understand how twenty or more families 
in Chile could dictate to and control the activities of 
nearly 600,000 people. 

Their great political and social center was the cabildo, 
or municipal council in the larger towns, where they 
spent much of their time. They bought the varas or 
wands of regidores (councilmen) and were often as much 
interested in them as in the duties of their office. Like 
the ancient fasces, the vara represented real social pres- 
tige but unlike the former relatively little governing 
power. The social ambitions of the nobility and aris- 
tocrats — eighteen or twenty families had obtained titles 
of Castile — ^made the towns their rendezvous, and all the 
culture and control centered there.®'^ 

The cabildo, however, served an important function 
in giving the creoles a tribima or rostrum where they 
could set forth their ideas and make eloquent speeches. 
It became their institution and when the opportunity 
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came for them to act on their own responsibilit}?- there 
they utilized it to the fullest. Cabildos like that of San- 
tiago acted as the leader at times, as a fly-wheel at others^ 
of the revolutionary movements. Dominated usually by 
the creole aristocracy, they represented, as has been said,, 
those elements which controlled or owned all the pro- 
ductive forces of the country 

Not all the Spaniards who came to America amassed 
fortunes, but their peninsular origin made it impossible to 
class them and their children with the mestizos or as 
members of the lower class. Many of their sons ob- 
tained subordinate positions in the colonial government- 
They were among the few who gained any practical knowl- 
edge of administration and many of them were very 
influential or serviceable during the revolution. Often 
it was they who assumed the leadership at the outset of 
the events against Spain. Some wrote books, pamphlets 
and constitutions, others organized or became members 
of the first juntas and drafting committees. Theirs was, 
so to speak, a creole bureaucracy which vied with the 
creole aristocracy for supreme power. Their influence 
was nothing in comparison with that of the aristocratic 
creoles, either in social prestige or economic power ; there- 
fore their defeat at the hands of the latter was fore- 
doomed. In colonial times the aristocrats could buy the 
post of regidor while their rivals were able to get posi- 
tions solely as secretaries. Many of these lesser creoles 
entered the army and Church and some of them made 
great reputations for their culture and erudition. Not 
many, however, were able to break down the social bar- 
riers which kept them from entering the circle of the 
aristocracy,^^ 

Some of the Spanish administrators, some of the higher 
clerg}^ and higher officers and some of the creoles were 
men of quite remarkable culture. Chile was not so for- 


47 



THE EARLY CONSTITUTIONS OF CHILE 


tunate as some of the other Spanish-American colonies, 
but even so, as soon as they could show their real colors 
many men of fine minds and ideas emerged. Some were 
truly erudite, others only relatively. The Spanish pro- 
verb, ''En la tierra de ciegos el tuerto es rey'' (In the 
land of the blind the one-eyed man is king), explains 
the high position others attained. The general level of 
education was so low that even those who merely knew 
how to read were looked up to. The creole aristocracy 
itself was not much better when it came to literacy" than 
the masses.^® All, however, appreciated the value of 
education even though they did not possess it themselves. 

The constitutions reflect these conditions in more ways 
than one. Their mode of composition and the emphasis 
on education and the literacy tests for suffrage bring out 
the low level of culture of colonial days. They also re- 
flect a special state of affairs which partially arose from 
the compactness of the country. The leaders were all 
known to each other, either as relatives, friends, neigh- 
bors or enemies. A kind of ‘^national provincialism^* 
obtained which interfered in political affairs. These 
personal interests and enmities are often reflected in spe- 
cific articles of the constitutions. In an atmosphere com- 
parable in some respects to that of a small town, ampng 
people imbued with definite ideas regarding courtesy and 
family obligations, it was difficult to operate altogether 
objectively and without regard to personal concerns.^^ 
The sensitivity of the Latin American is apparent in the 
provisions made for honorary or life offices to be given 
to officers who had just finished a term. Their notions 
of honor and dignity had to be catered to. By giving 
them posts of the sort they were generally satisfied. 
These provisions were intended also to keep the ex- 
incumbents from participating in revolutions. 

The early constitutions of Chile and of Latin America, 
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finally, have a very real economic interpretation. They 
were not solely bodies of laws written to satisfy political 
ideology but expressions of class concern. Many creoles 
had helped finance®^ the wars of independence. Still others 
had specific interests they desired to protect; but simil- 
arity with those of individuals back of the American 
constitution of 1787 ceases there. The creoles can be 
compared more correctly with the English landed aristo- 
crats, and their general activities and attitudes with those 
manifested in the House of Lords. They desired more 
than anything else to preserve a general social and econ- 
omic system from' which their profits were enormous. 
They wished to hold the political balance of power in 
order to guarantee the maintenance of the status quo. 
It was the creole aristocracy of Chile that triumphed 
over all opponents and imposed the constitution of 1833 
which preserved its privileges and power. 
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FOOTNOTES 
CHAPTER II. 

1 Barros Arana, Historia Jeneral de Chile, Vol. V, p. 349. 
The quotation is from Cervantes. 

2 Ibid., Vol. Ill, pp. 141, 152; Vol. IV, pp. 232, 237; M. L. 
Amunategui, Los Prectirsores de la Indepcndencia de Chile, 
Vol. I, p. 187; Domingo Amunategui Solar, J one sis de la 
Independencia de Chile, p. 20. 

3 M. L. Amunategui in Los Precursores, Vol. I, pp. 31, 
91 and 12 1, refers to the veneration and respect for public 
officials in colonial days and speaks of it as a veritable 
religion. 

4 Galdames, La Evolucion Constitucio-nal de Chile, p. 48. 

5 ' 7 ose Amor de la Patria’^ “Catecismo Politico Cristiano’* 
in Coleccion de Historiadores i Documentos Relativos a la 
Independencia de Chile, Vol. 18, p. 139: ‘The metropolis 
sends every year crowds (handadas) of Spaniards who come 
to devour our substance and to treat us with unbearable 
insolence and haughtiness; bands of governors who are ig- 
norant, covetous, thieves, unjust, barbarians, and revenge- 
ful; who commit their depredations without rein or fear; 
because appeals against them are extremely difficult since 
their countrymen defend them; because the supreme gov- 
ernment is three thousand leagues away and there they have 
relatives and protectors who defend them and partake of 
the spoils and because they are Europeans and we Amer- 
icans/’ This quotation is a fair sample ^of the Catecismo 
attributed to Juan Martinez de Rozas by B. Vicuna Suber- 
caseaux in his Memoria sobre la Produccion Intelecfual en 
Chile, pp. 23, 24 and footnote. This pamphlet was one of 
the most influential documents in the revolutionary literature. 
Galdames, op. cit., p. 102. 
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6 Barros Arana, op, cit., Vol. Ill, pp. 139, 234; “Semaiiario 
Republicano'' in Col, de Hist, i Docs,, Vol. 24, pp. 48, 58; 
M. L. Amunate^ui, Los Precursores, Vol. I, p. 136. 

7 Catecismo Politico, op, cit,, p. 121: ‘They (i. e. the Eur- 
opean monarchs) made the laws and arrogated to them- 
selves attributes that made them almost the equals of the 
Creator.'* Ibid,, p. 139, “All the legislation of the metrop- 
olis is in behalf of the metropolis and for the ruin and 
degradation of the Americans.’* M. L. Amunategui, Los Pre» 
cursorcs, Vol. II, p. 329. This writer refers to the minute 
regulations issued to direct the public and private lives of 
the colonists, 

8 Catecismo Politico, op, cit,, p. 124: “Authority returns 
to the people, whence it came, it returns to its pure and 
primitive source whence it emanated." Also, p, 125: “The 
inhabitants and provinces of America have sworn loyalty 
solely to the King of Spain. . . they did not swear loyalty 
to the inhabitants and provinces of Spain." 

9 See footnote 2, page 52. 

10 Barros Arana, Vol, VII, p. 329. 

11 Ibid., Vol. IV, p. 235; also Galdames, p. 50. 

12 Barros Arana, Vol. IV, p. 235. 

^3 Ibid., Vol. VII, p. 328. 

14 Galdames, p. 50; see footnotes 5 and 7 on pages 51 
and 52. 

15 Barros Arana, Vol. VTI, pp. 325, 330. 

16 Ibid., Vol. IV, p. 259; Vol. VII, pp. 330-331. 

17 In regard to the evils of the colonial administration of 
justice the most eloquent testimony is that obtained by im- 
plication. The great edneern shown in reforming the judi- 
ciary speaks more loudly than any specific criticisms or 
references to isolated cases of injustice. 

1 8 Catecismo Politico, op. cit., p. 140: “The metropolis has 
M’anted us to seek justice at a distance of 3,000 leagues so 
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that in the court we should be robbed, sacked and plucked 
impudently and shamefully.*’ 

19 Barros Arana, VoL III, p. 139; Vol. IV, p. 234. 

20 See footnote 7, page 52. 

21 When discussions veered to specific laws of Spain and 
to questions of the maladministration of justice as observed 
in their own courts the creoles discussed them sotfo voce in 
their homes. Galdames, p. 50, 

22 Barros Arana, Vol. VII, pp. 487, 491. Many of the creole 
leaders were graduated in law from the University of San 
Felipe in Santiago or from the University of San Marcos 
in Lima. 

23 In one of the numbers of the "'Semanario Republicano”, 
Col, de Hist, i Docs., Vol. 24, p. 20, reference is made to the 
resort to ‘7®sus Christ as a patron of injustices”. For 
specific laws giving the church political power see Barros 
Arana, Vol. IV, pp. 237-238; Vol. V, p. 325. For a discus- 
sion of the church in the political life see M. L. Amunategui, 
Los Precursores, Vol. I, pp. 159-225. 

24 Barros Arana, Vol. IV, p. 264; Vol. VII, p. 347. See 
Galdames, p. 48, for influence of bishops on governors. The 
governor exercised the right of advowson in Chile. 

25 Barros Arana, Vol. IV, pp. 249-251, in 1630; Vol. V. p. 
322; Vol. VII, p.'345- 

26 Ibid,, Vol. IV, p. 251 ; M. L. Amunategui, Los Precnrso- 
res, Vol. HI. p. ^5. 

27 Barros Arana, Vol. VII, pp. 345-349. 

28 Ibid., Vol. V, pp. 322-324. 

29 Ibid., Vol. IV, pp. 251-252. See footnote 34, page 54. 

30 Ibid., Vol. VII, p. 347 and note 51 on the same page, 

31 Ibid., Vol. IV, pp. 286-287; Vol. V, p. 324. 

32 Ibid., Vol. IV, pp. 245, 249, 251; Vol. V, pp. 324-325; 
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Vol. VIT p. 345- Barros Arana stresses the growth of devo- 
tion to the church. 

33 Camilo Henriqtiez {'1769-1845) is one of the best illus- 
trations of the duality shown in these movements. One of 
the most ardent revolutionaries, in his character as a monk 
he was reactionary as regards religion. He was one of the 
founders of the Chilean press and edited La Aurora^ El 
Monitor Araiicano and El Mercurio de Chile, He is the 
author of the celebrated ‘Troclama’", {Col, de Hist, i Docs,, 
Vol. 19, pp. 223-231), and wrote many articles for other 
journals. He received the attention of the Inquisition for 
reading eighteenth century French revolutionary philosophy. 
A short biographical sketch appears in* Pedro Pablo Figue- 
roa’s Diccionario Biogrdfico de Chile, Vol. II, pp. 89-90. 
There is also a biography by M. L. Amunategui. 

34 Two sons of Martin Jose Larrain y Vicuna of the cel- 
ebrated family, '‘de los ochocientos”, were priests, Joaquin 
Larrain y Salas and Jose Vicente Larrain y Salas. See 
Figueroa, Dice, Biog, 

35 Galdames, pp. 14-15. 

36 References to the military forces of colonial days are 
found in Barros Arana, Vol. Ill, pp. 122, 127, 132-133 ; Vol. 
IV, p. 277; Vol. V, pp. 341, 352; Vol. VI, pp. 362 ff. 

37 Figueroa, op. cit., Vol. I, p. 296, in his little sketch of 
Jose Miguel Carrera notes the fact that Jose Miguel was 
made a cadet of the Principe regiment when he was only a 
year old and a lieutenant when he was only six. These 
titles, according to Figueroa, were much coveted by the patri- 
cian (Patricias) families. Young Carrera’s father was the 
commander of the Principe regiment. The Carreras belonged 
among the outstanding Chilean creole families. 

38 Barros xArana, Vol. VI, pp. 365-366: "The troops, espe- 
cially those of Santiago, acquired a great prestige because 
among the officers were found all the persons of any attain- 
ments in the colony, because there was no other way to gain 
social lustre among their compatriots.” 

39 Not only O’Higgins but Bolivar, Sucre, Flores, Santan- 
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der, Paez, and other generals were rewarded for their mil- 
itary victories by the highest civil office of the nations they 
had brought into existence. 

40 Freedom of trade, thought and publication and the right 
of natives to serve in administrative offices fill many pages 
of Chilean and other Latin-American literature. They oc- 
cupy almost as much space as the eulogies of representative 
republican forms of government. 

41 For a full discussion of the Chilean races see Alejandro 
Fuenzalida Grandon, La Evolucion Social de Chile. 

42 “El Semanario Republicano’\ Col. de Hist, i Docs., VoL 
24, p. 30; Barros Arana, Vol. IV, p. 227: “Thus there was 
formed the mass of the people which replaced tfie indigenous 
race and filled the void (i. e. created by the extermination 
of the men). Barros Arana, Vol. V, p. 290. 

43 Barros Arana, Vol. V, p. 291. Barros Arana, however, 
later gives the number of Araucanians as 100,000 in a total 
population of 500,000. This author states, loc. cit., that the 
Araucanian language had disappeared at the end of the 
seventeenth century and that Spanish was universal. 

44 This is a much mooted point. Many historians and sociol- 
ogists of Chile claim that there was Indian blood in all the 
so-called whites. Others assert that Chile is composed of 
a purer and less mixed race than any other Latin-American 
nationality. Barros Arana (Vol. VII, p. 440), states that 
all Were of some slight color and that it was difficult to 
distinguish a creole from a mestizo. In the same volume, 
p. 342, is the following clause, “the creoles be it of pure 
Spanish blood, or mixed with Spanish and Indian”. Vol. 
Ill, pp. 137-138, has a good description of the mestizo. 

45 Ibid., Vol. VII, pp. 429-440, regarding the creoles. 

46 Ibid., p. 430. Barros Arana refers to the Spanish say- 
ing, ''Padre mercader, el hijo caballero, el nietp pordiosero."' 
The “father a trader, the son a gentleman, the grandson 
a beggar or sycophant” is a broad translation which des- 
cribes rather well a widespread custom. 

47 Ibid., Vol. VII, pp. 315, 421 ff. 
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48 Galdames, pp. 9-10. Barros Arana, Vol. IV, pp. 284, 
287; also Vol. VII, pp. 455 ff. M. L. Amunategui y B. 
Vicuna Mackenna, La Diciadura de O'Higgins, p. 42. Here- 
after this work will be referred to as Amunategui, La Dicta^ 
dura, 

49 Galdames, p. 45. Barros Arana, Vol. VII, pp. 364-365 
and footnotes. Amunategui, La Dictadura, p. 42. These 
authors refer to a hundred persons as the initiators of the 
movement. Barros Arana and Galdames merely speak of 
twenty great families, 

50 The discrimination against the creoles was not coun- 
tenanced by the Spanish laws. Before the law the creoles 
and Spaniards were equal. Barros Arana, Vol. V, p. 348. 

51 For a discussion of the mayorasgos and vinculaciones 
see Barros Arana: Vol. VII, p. 363, for those around the 
city of Santiago; p. 364, for the definition of the vincula- 
ciones, which “were other properties, houses, and farms 
belonging to certain families, whose sale and subdivision were 
prohibited by law”. Barros Arana says that the purpose 
was to preserve the name and prestige of the house. The 
eldest son became responsible for the other members of the 
family. See also Vol. VH, pp. 431-436. Also Amunategui, 
La Dictadura, pp. 41-56. 

52 Galdames, p. 43. Or, according to Amunategui in La 
Dictadura, p. 52, to quarrels between families. 

53 Barros Arana, Vol. VII, p. 429. Galdames says, (p. 45) : 
“This aristocracy furthermore came to possess a very pow- 
erful economic influence until it had concentrated in the 
hands of its principal men the greater part of the produc- 
tive forces of the country.” He also says, (p. 43), that the 
ownership and exploitation of land were traditionally dig- 
nified occupations but so were the ownership and direction 
of other industries so long as the manual labor was done 
by underlings. Also Amunategui, La Dictadura, p. 42. 

54 Barros Arana, Vol. VII, pp. 327, 439 and all the revolu- 
tionary writings, their constitutions, their declarations of 
independence, etc. 
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55 M. L. Amunategui, Los Mayora^gos i Titulos de Cas- 
tilla (3 Vols., Santiago, 1901-1904). Galdames, loc, cii., 
in note 56. 

56 Barros Arana, VoL VII, pp. 364-365 and note 5, refers 
to the eighteen mayorasgos or primogenitures, and their 
clientele. In referring to the aristocracy which controlled 
all the wealth of the country (see footnotes 51 and 53) Gal- 
dames, (p. 45), makes this statement: “Their twenty noble 
stocks were the basis of another equal number of opulent 
families of multiple and vast ramifications, who ordinarily 
obeyed the voice and command of their respective chief, 
the possessor of the primogeniture title. They served as 
loyal and diligent administrators and executors of the af- 
fairs which the mayorazgos undertook.’^ This same author 
says further: “Thus they dominated at will the mass of 
Spanish-Indian mestizos and the individuals of their own 
class less moneyed and less fortunate.'' In Amunategui, 
La Dictaduraj p. 41, reference is made to the influence of 
the heads of such large families as the Larrains, Errazuriz 
and Eizaguirres on the city-folk, and on the rural workers 
as patriarchal and feudal lords. On p. 44 it is stated that 
if a dozen of these aristocrats were to take hold of an idea 
or plan it was just as good as realized, so far-reaching was 
their influence. The masses followed them blindly and (p. 
45) “The majority of the country was those magnates.'^ 

57 “Semanario Republicano", Coh de Hist, i Docs.j Vol. 24, 
p. 24. Barros Arana, Vol. VI, p. 203; Galdames, p, 53. 
Vol. VI, p. 203, Galdames, p. 53. 

58 Galdames, p. 53. Barros Arana, Vol. VII, p. 327. This 
author states that though the cabildos no longer had their 
earlier prestige and power, which was lessened as much by 
the activities of the local governors as by that of the king, 
they retained a remarkable esprit de corps of dignity and 
righteousness while making petitions in the name of the 
city as well as in their policies of defense and their activi- 
ties in behalf of the cities and citizens which were partially 
derived from patriotism and partially from necessity. B. 
Vicuna Subercaseaux, (p. 125), quotes Vicuna IvTackenna 
as saying “the cabildo had a soul". 


57 



THE EARLY CONSTITUTIONS OF CHILE 


59 Agustin Venturino in Sociologia Chilena, p. 220, sug- 
gests that one of the causes for O'Higgins’ failure was the 
absence of a large distinguished family to support him in 
his social and political struggles with the aristocracy. See 
also Amunategui, La Dictadura, pp. 47-50. O.n p. 49 he 
says, “The great proprietors cause the change. . . the law- 
yers direct the movements.” 

60 Infra, p. 155. The very low level of culture is dis- 
cussed by nearly all the writers mentioned in this chapter. 

61 Amunategui, La Dictadura, p. 47: “All the individuals 
of the affluent classes were related by blood, or were friends 

or were partners in business ” Also, “Chilean society 

was subjected to a kind of domestic r%ime.” 

62 “El Monitor Araucano”, in Col de Hist i Docs,, Vol. 
26, passim. There appear many lists of donations made by 
the creole aristocracy for the support of the war. 
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CHAPTER III. 


CONSTITUTIONS AND GOVERNMENTS OF 
THE ^TATRIA VIEJA’’, 1810 - 1814 

The first three short, inchoate constitutions of Chile 
were written in the period before independence had been 
wrung from the Spaniard. They belong to the years of 
the so-called Patria Vieja or ''old fatherland'’. It was a 
period of frayed beginnings, of halting and hesitant steps, 
when some Latin Americans were beginning to think 
independently for the first time. Many of these instru- 
ments of government came into being when even geniuses 
in political science would have had to fail. These prim- 
itive constitutions were very much the products of their 
circumstances, and outside of their setting are practically 
valueless as instruments of law or political organization. 
But because they are the first ones and because they re- 
veal certain problems, tendencies, ambitions and hesitant 
revolts against the past they assume genetic and historical 
interest. 

During the time of the Patria Vieja there were five 
constitutional documents. Those of 1811, 1812 and 1814 
became law while two others remained mlerely drafts. 
All five were the result of the interaction of personal, 
social, economic and political forces operating through- 
out the revolutionary era and are explicable as episodes 
in a revolution whose coloring changed with the person- 
alities who in turn arose to direct its course. These 
personalities represented either their own ideals or those 
of the class to which they belonged. 
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There were of course the reactionaries, members of the 
Spanish nobility or administration who ceased to be a 
social and political factor after 1810. Next to them were 
the moderates, the creole aristocrats, whose interests and 
lack of a fixed plan of action tended to make them appear 
as reactionaries. They had no influential leader to guide 
their steps until long after independence had been achiev- 
ed. The liberals or radicals were generally younger mem- 
bers of the creole aristocracy or creole functionaries or 
lawyers who stood almost from the outset for inde- 
pendence and republicanism. The military miembers of 
this class took the center of the stage throughout the 
P atria Vieja, The unanimity of action and purpose of 
all the classes was shattered by rivalries between families 
and even within a family itself, and by the jealousy which 
the town of Concepcion developed toward Santiago, the 
capital. Santiago, as has been said, was the cultural 
center ; Concepcion, on the other hand, was the military 
headquarters and the seat of two landed proprietors who 
became influential leaders. Coquimbo, largely a mining 
center, had its weak jealousies but was not able to direct 
or change the course of the revolutionary stream.^ 

The literary and philosophic groundwork for the revo- 
lution was prepared by three or four outstanding person- 
alities. Manuel de Salas^ was the great educator of the 
period, whose activities in behalf of advanced educational 
propaganda began in the latter part of the eighteenth 
century. From his pen came some of the best literary 
products of the revolution. He was a typical creole, 
coming from a large, affluent family with great connec- 
tions. He served on many revolutionary committees and 
was exiled to the island of Juan Fernandez during the 
temporary restoration of Spanish rule. When he re- 
turned to Chile he laid the foundations of its educational 
system. 
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Camilo Hennquez,^ the monk, was another of the 
literary revolutionaries. As the founder of the Chilean 
press, his contributions to the spirit of independence and 
revolutionary philosophy were incalculable. He too served 
in the revolution in many capacities. Both Salas and 
Henriquez were imbued with a sincere idealism and gave 
unstintedly of themselves to the cause. The atmosphere 
favorable to the revolution was created in large measure 
by their efforts. While their services continued for many 
years after the defeat of the Spaniards another of the 
forerunners was not so fortunate. 

This was Juan Martinez de Rozas, of Concepcion, a 
representative of a large, aristocratic family and clientele 
in the province of that name, who became the command- 
ing figure in the earliest days of the revolution. A rad- 
ical who capitalized the experience he had gained as a 
counsellor to various Spanish colonial administrative of- 
ficials, he was also considered one of the leading cultural 
and social lights ; but his erraticism and weakness caused 
him eventually to be deprived of the leadership, first by 
the moderates and later by Jose Miguel Carrera, and he 
died in exile. He was a victim of family rivalries and 
of the military needs of the moment. 

From the latter part of 1811 to 1814 the all important 
individual was Jose Miguel Carrera,® whose family was 
also one of the largest and wealthiest. During the period 
of the Patria Vieja his father and his two brothers were 
involved at one time or another in all the revolutionary 
movements. Carrera was primarily a soldier, adventurer, 
patriot and actor. Very attractive and commanding in 
figure, he had all the elements to make him a popular 
hero. His education, however, was meager, and there- 
fore his contributions, which were manifold and of last- 
ing value, did not come from a well thought out plan but 
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emanated from his quick appreciation of needs, from the 
advice of his friends and from great native ability. 

Though Carrera had been to Spain where he met 
Jose de San Martin, Carlos Maria de Alvear and others, 
he does not seem to have returned with a political phi- 
losophy as did Bernardo O’Higgins, for example. He 
did come back, however, a confirmed liberal and revolu- 
tionary, but he was too much the soldier to interest him- 
self overmuch in intellectual or political problems. He 
interrupted his education in Spain to join the army. Yet, 
when in Chile he m=et problems and obstacles, he dealt 
with them with decision and often with great success 
and acumen. He was a dictator but felt the need, that 
O’Higgins later felt, of catering to the legalistic and 
philosophic formalism of his compatriots. 

Carrera was ambitious and arbitrary, but according to 
some of his pronouncements and manifestoes he seemed 
to have developed a democratic spirit and a real interest 
in popular sovereignty. Whether these were sincere or 
not is questionable. Their publication and their distribu- 
tion undoubtedly contributed to the rise of the democratic 
and republican spirit of the Chileans — as such his ut- 
terances belong to the revolutionary literature. But his 
constitutional essay made material contributions to Chile’s 
public law and virtually sundered the connection between 
Spain and Chile. His quarrels with his brother Jose 
Juan, the rivalry with the Larrain^ family with its vast 
ramifications and tremendous influence, the disputes with 
Martinez de Rozas and Bernardo O’Higgins not only 
caused great political rifts but gave the Spaniards a 
chance for reentry which a more united country would 
not have afforded. 

The Larrains had their '"eight hundred” but Carrera 
could number his followers by the thousands who came 
to constitute a sort of party. In the days of the Patria 
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Vieja there were no political parties'^ as such, but one 
became known as the Carrerisfa; it was radical. As 
O'Higgins came into prominence an O’Higginista or con- 
servative party was formed. Among the intellectuals there 
were some differences in regard to principles; but, as has 
been observed, the vast majority of the people were ig- 
norant of or indifferent to abstract ideas. They were pri- 
marily loyal to the great caiidillos or partisan chiefs. 
These personages were familiar, concrete and compre- 
hensible to their followers. Federalism and centralism 
were alien, unintelligible words. The caudillos had mfon- 
ey, estates, jobs and positions and talked plainly. 

With the revolutionary literature paving the way and 
the creoles assuming command, it was not surprising that 
after the early chaotic days following the "'captivity'' of 
Ferdinand VII of Spain and his royal sire the patriots 
in Chile should show a desire to "nationalize" the ad- 
ministration. The cabildo of Santiago assumed the lead- 
ership of the so-called patriotas while the audiencia con- 
tinued as the bulwark of the royalists. The celebrated 
pronouncements of the Spanish Council of Regency and 
the Cafedsmo Politico-Cristiano, a creole manifesto, tend- 
ed to increase the desire for emancipation from the revo- 
lutionary committees in the mother country. The cabildo 
prevailed upon the captain-general pro tempore, the Conde 
de la Conquista, to call an open session of the cabildo, 
which met on September 18 , 1810 , in Santiago and cre- 
ated a jtmta de gobierno, or governing board, composed 
of a president, vice president, five vacates (members) and 
two secretaries. This body, acting as a governmient de 
facto, immediately inaugurated a number of far-reaching 
reforms which revealed the state of mind of the creoles. 
One of the most imjportant was the establishment of 
freedom of trade. The junta also decided to call a con- 
gress and issued orders for the election of deputies. A 
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revolt of the troops with the proven complicity of the 
audiencia caused the junta to dissolve that high tribunal.^ 

After some complications in the elections the congress 
met on July 4, 1811.^ Three groups were represented 
among the forty-two deputies : three royalists, the major- 
ity who desired certain peaceful reforms, and the radicals 
who would be satisfied with nothing less than inde- 
pendence and a republican form of governments^ O'Hig- 
gins, Rozas and others belonged to this radical faction. 
The last-named were so completely outnumbered by the 
other groups that they withdrew from the congress when 
the question of the organization of an executive power 
came up. As it was to be constituted, their views would 
have no representation at all. This executive power was 
created by the “Constitution of 1811 or the Regulation 
for the Executive Authority’' on August 8, 1811.^^ 

This brief and confused document, accordingly, was 
framed by the moderate majority of the first national 
congress of Chile, g. body very jealous of its power 
and firmly entrenched in the belief that it alone rep- 
resented the nation’s willT^ xhe professed aim of the 
instrument was the creation of an executive to achieve 
greater efficiency in the control and regulation of Chile’s 
administration. 

The government outlined was extremely simple; the 
executive function was to be exercised by three incum- 
bents, along with a secretary and an advisor; the con- 
gress should continue to serve as the representative pf 
the people, and incidental references are found to tribu- 
nals and judges of the old regime. This constitution 
of 1811 contained nineteen articles and a preamble. 

The preamble referred to the great need of separating 
the powers and fixing their limits so that the congress 
could devote itself to the high objects for which it was 
assembled. Therefore, it went on to say, the congress 
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decided to delegate provisionally^^ certain important func- 
tions to a collegiate body witii the title of Provisional 
Executive Authority which should govern according to 
the rules outlined in the constitution. One of the prime 
duties to be given to the executive according to the pre- 
amble was the cognizance of violations of the law, but 
in the first article that function was reserved to the con- 
gress itself as the representative of the general will of 
the country. The congress also should retain control 
over foreign relations, the right of advowson, the army, 
and most of the civil appointments.^^ It was to hear all 
appeals from acts and decrees of the executive.^® The 
congress also should have the right to create or suppress 
offices.^'^ 

The executive might not interfere in the administra- 
tion of justice, except in matters relating to government, 
war and the treasury. But these matters were to be the 
concern of special courts which were described.^^ The 
executive was given the power to hear and pass on cases 
of treason, yet even here the congress made a reserva- 
tion that it should not altogether be precluded from tak- 
ing a part therein.^^ The executive might issue war- 
rants on the treasury for amounts up to 2,000 pesos, but 
for greater amounts it would need the sanction of the 
congress.^® The congress also was to take the oaths of 
office of the executives, who should be subjected, more- 
over, to the residenciaP" 

Faint echoes of Montesquieu are discernible in the 
preamble. In creating a plural executive the congress 
ran true to type. All of the constitutions promulgated 
shortly after the Spanish colonial system went to ex- 
tremes. One-man power had become so distasteful that 
for a brief time plural executives surrounded with all 
sorts of checks and limitations were to be the rule. 

The constitution of 1811 did exactly the opposite of 
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its declared purpose. It confused governmental powers, 
creating a congressional servant and not an executive .22 
The moderates of the congress did not intend to surrender 
a control rather easily obtained, but their ignorance of 
political science and of government was still too great. 
The inexperience of its framers and their unfamiliarity 
with constitutional practice and language were evident 
enough in this first constitutional essay 

Every creole faction that got into power determined 
to keep the political plum as long as possible.^-* This 
indeed was the primary object of the early constitutions 
of Chile. 

The executive junta created on August 10 soon fell 
before an uprising led by Jose Miguel Carrera who made 
himself master of ceremonies and the mouthpiece of the 
radicals.25 Carrera renovated the congress and the ca- 
bildo with radical elements and set up a new executive 
junta, which made itself recognized by the country at 
large. Some of its many reforms were notable. It 
bettered the local administrative machinery; created a 
supreme court of justice; abolished certain purchasable 
municipal offices and made them elective: it suppressed 
parochial taxes and abolished slavery. The congress also 
broke off relations with Peru and sought to strengthen 
those with La Plata. Carrera’s creature, however, 
was not so grateful to its creator as he deemed it should 
be.2® He was not given a position in the government 
or recognized as the leader of the revolution. So on 
November 15, 1811, he and his brother Juan Jose pro- 
voked a new military uprising. The pretext used was 
tliat the people^^ were grumbling and had had no part 
in these movements; Carrera therefore felt justified in 
using the army to reestablish the principles of represent- 
ative government. 

The army then coerced the congress and junta to call 
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at Santiago a new municipal council in open session which 
should name a new governing board, composed of three 
persons representing the provinces of Santiago, Coquim- 
bo and Concepcion. Carrera was one, Caspar Marin 
and Bernardo O’Higgins were the others. Friction was 
inevitable and the latter two resigned. Carrera promo- 
ted a third military coup and on December 2 proclaimed 
himself dictator.^s During his dictatorship several im- 
portant steps were taken. A flag was adopted, the first 
newspaper appeared, the first public printing press was 
set up, a new plan of primary education was formed, 
and the National Institute and the national library were 
founded. Not all the reforms were cemented because 
the noise of the reactionary wheels in 1813 began to turn 
the attention of the Chileans to a matter of greater mo- 
ment — the sealing of their independence. But before 
this happened two constitutions were to be written, one 
by Joel Roberts Poinsett, a diplomatic agent of the 
United States, and the other under the direction of Car- 
rera. 

When Carrera began to consider the matter of a con- 
stitution he discussed the question with Poinsett and 
seems to have requested his collaboration .^0 At any rate 
it has been well established that a contmittee to draw 
up a constitution met at the American’s home. On this 
committee were Carrera himself, Manuel de Salas, Ca- 
milo Henriquez, Francisco de la Lastra and several others. 
Poinsett worked on a constitution of his own, which he 
presented to the committee for consideration. In pic- 
turesque Spanish he made an attempt to give Chile a 
Chileanized form of federal government, but his inex- 
perience in matters of political science was very evident. 
He made great concessions to local conditions by acknowl- 
edging the aristocratic tendencies of the creoles, by recog- 
nizing the Roman Catholic Church, and by giving the 
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provinces greater autonomy at a time when Concepcion 
especially, under Martinez de Rozas, was opposing Car- 
rera’s rule. It was an instrument rather original in spirit 
and organization. 

The draft of this document contained thirteen chap- 
ters and forty-eight articles.^^ There was to be a ^'na- 
tional congress of the United Provinces of Chile"' com- 
posed of two houses, one a chamber of councillors {Sala 
de Consejeros) and another of senators, whose collective 
address was to be that of ''majesty" and the address of 
each member "honorable". The first house should be 
composed of two representatives from each province with 
a term of six years, while the senatorial term was for 
two. The senate should approve, amend or regulate the 
projects and plans of the councillors. The latter were 
to have the exclusive right to promote and foment "estab- 
lishments, laws or beneficial reforms .... in all political, 
civil, military and ecclesiastical branches".®^ The powers 
of the congress as a whole were comparable to those of 
a normal legislature. Som:e of the rights of man the 
instrument enumerated were copied in Carrera's consti- 
tution of 1812, 

In Poinsett's project there are repercussions of the 
federal aspects of the American constitution of 1787, es- 
pecially in the distribution of powers between the govern- 
ment of the union and that of the provinces. The execu- 
tive was to be styled Gran Jefe de las Provincias (Great 
Provincial Chief) and chosen by electors for four years 
along with a species of lieutenant-governor to serve as 
a vice-executive. The Gran Jefe should be the general- 
issimo of the armed forces, and his other attributes were 
like those of the President of the United States. His 
powers in reality were not very great ; and it was in this 
respect that the American's project probably veered far- 
thest from the ideas of Carrera who wanted a constitu- 
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tion that should not lessen his authority. The judiciary 
was somewhat similar to the one in the constitution which 
was adopted in 1812. 

In a letter to Carrera Poinsett explained some of the 
deficiencies of his project, and stated that his purpose 
was to separate the powers effectively without hindering 
the efficiency of the government. He strongly recom- 
mended the abolition of the cabildos which he considered 
'^extremely harmful for the preservation of the repub- 
lican ideas’’.^ Even though Poinsett's draft was rejected, 
he cooperated with the other members of the committee 
on their project, which was accepted but it seems cor- 
rect to assume that the constitution of 1812 reflected main- 
ly the ideas of Carrera and that it was in every way his 
creation-^^ even though its real author is unknown.^^ 

One of the personal factors in constitution-making is 
neatly illustrated at this point. The Carrera family was 
a bitter rival of the Larrains, as has been intimated. 
The latter held too many commanding positions in the 
government and with their clientele they wielded too 
great a power to suit their rival. Jose Miguel Carrera 
as the real leader of his family was determined that the 
Larrains should not ^'usurp'' the leadership of Chilean 
affairs any longer.^^ His rationalizations appear in the 
preamble to his constitution of 1812; his real reasons 
for issuing it w^ere not the sort he cared to make public. 

The structure of government provided for in that state 
paper was also very simple : Ferdinand VII was the king 
in whose name a Ju7ita Superior Gubernativa (Superior 
Governing Board), composed of three persons, was to 
exercise authority; two secretaries were to assist the 
executive; there should be a senate of seven members; 
and the cabildos were to be elective. The judicial power 
w^as vested in the ordinary tribunals and magistrates. 

The ‘‘Political Provisional Constitution" of 1812^ had 
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twenty-seven articles and a preamble. The preamble, 
much longer than that of 1811 , breathed an entirely new 
spirit. It began with a reference to the unfortunate 
events that had befallen Spain and called upon the pro- 
vinces to prevent a similar fate to themselves and to 
forestall a general ruin to which the decadent represent- 
atives of the old corrupt government were leading them. 
Thus Chile, it said, imitated other parts of Spanish Armer- 
ica and governed itself. Then follow'ed a number of 
justificatory statements to prove the wisdom of this in- 
dependent action, such as the atrocious abuses of repre- 
sentatives of the sovereign in the peninsula and in Amier- 
ica, the iterated warnings of friends of Chile regarding 
traps laid by its hidden enemies, the approval of respected 
corporations^^ and of individuals of character and probity, 
and lastly, the success of those who honorably and with 
the loftiest of intentions were leading the people and who 
had assembled in one place the 'Tepresentatives of the 
will of all the inhabitants of this vast realm;’^ 

Neither here nor elsewhere in Spanish America, the 
preamble went on to say, was it possible to evolve a 
perfect and well-thought out plan of action from the 
beginning. To obviate the most imminent evils, the sole 
purpose was to evolve a code which would not set more 
limitations to those who had been deemed fit to govern 
than what was offered by their own virtues, and to those 
v/ho should obey, than that of their own docility. The en- 
actment of more complete laws would have to be left to 
those whom the people should depute for the purpose, 
and the assembling of these deputies was one of the 
primary concerns of the government. Conditions, how- 
ever, did not warrant the belief that this could yet be 
done. In order to dispel the uncertainties that ignorance 
of governmental principles might produce, and to avoid 
the destruction of the unity so essential to the commjon 
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weal, it was thought best to publish in advance the bases 
on which the government should rest. It was believed 
that they were in accord with the general will. But the 
assembly to be called would have the imprescriptible right 
to alter the provisional constitutional regulations. 

This preamble with its references to a '‘vast realmf' 
and to the “free wilF’ of all the inhabitants — obtained 
with guns — is one of the few instances in Chilean con- 
stitutional history where there is a marked departure 
from the realities. But even these optimistic flights are 
conservative as compared with many preambles issued 
in other countries. 

The twenty-seven articles treated briefly all the 
most important matters usually found in a constitution. 
The religion was always to be the Catholic Apostolic.^ 
The constitution was to be drafted by the representatives 
of the people and had to be subscribed to by Ferdinand 
As his representative a Superior Governing 
Board should rule.^^ This power was to be exercised 
by the then rulers of Chile whose patriotism and virtues 
had been recognized by the people. If vacancies should 
occur in the Board they should be filled from a signed list 
or petition made in the capital, which the provinces would 
have to sanction.'^^ One of the most important articles 
was the one that stated that no decrees or orders emjan- 
ating from any authority or tribunal outside of the ter- 
ritory of Chile could have any effect; and that those 
who might attempt to put them into effect would be 
punished as state offenders.^^ 

Another article was bold and std generis: “If any of 
the magistrates, which it is not expected, should take a 
step against the general will as declared in the constitu- 
tion, power will immediately revert to the hands of the, 
people who shall condemn the act as treasonable, and 
the violators shall be responsible for such act or acts/’^® 
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There was to be a senate without whose sanction in cer- 
tain important matters the executive might not act. 
These negocios graves^ or serious concerns, were the iinf- 
position of the taxes, the declaration of war and of peace, 
coinage, alliances and treaties of commerce, the naming 
of diplomats, the maintenance and maneuvers of troops, 
disputes among provinces, the appointment of governors 
and other local officials, the granting of letters of marque 
and reprisal, the creation of new offices, foreign rela- 
tions and arruendments to the constitution.^® An echo 
of the American constitution and of Poinsett's draft was 
the statement that ^'all matters not expressly delegated 
by this constitution are reserved to the sovereign people’'. 
The senate was to subject the members of the governing 
board to the residencia with the assistance of the Tribunal 
of Appeals.^s^ All officials had to take an oath to sup- 
port the constitution.'^^ 

Every six months a report of the receipts and disburse- 
ments of public revenues was to be published.^® Another 
clause stated that ^These invariable rules will only be 
suspended if the security of the country is menaced".®^ 
This provisional constitution also had to be subscribed 
to by the provinces.®* 

Of the three constitutions in the period 1811-1814 this 
was the only one with a bill of rights.®® Several of these 
were procedural and others substantive. The general 
principles of them were: the inviolability of the person 
and of his belongings ; equality before the law and liberty 
of the press, with reservations regarding offenses to re- 
ligion and customs. Every citizen had the right to due 
process of law in all judicial matters. “He should be free 
to move about. ‘'The Spaniard is our brother. The 
foreigner ceases to be an alien if he is useful; and all 
unfortunates who seek refuge here shall find not only an 
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asylum but hospitality and assistance, if they be worthy 
of them.”^ 

This document of Carrera, which was more important 
for its emancipatory tone than for anything else, marked 
an advance in political science. It introduced certain 
new principles into Chile’s law, such as the sovereignty 
of the people, their inalienable rights, and a peculiar type 
of senate.^^ This consultative and supervisory body ap- 
peared, with slight variations in some of the later consti- 
tutions also. The noticeable omission of the word Roman 
in describing religion, furthermore, has given rise to 
much debate. Basing an opinion solely on the Reglamenta 
itself, it would seem to be an effort to reconcile the ar- 
ticle on religion with the one which denied the right 
of all foreign powers or authorities to issue decrees for 
Chile.^^ This omission, however, raised such a hue and 
cry^'^ that henceforth no one but a pronounced liberal 
dared to lay himself open to the wrath of the Church. 
War, however, was on the horizon. 

The zealous viceroy of Peru, loyal to Spain, had long 
been a menace. Now he began to put into practice a 
plan for reducing Chile and La Plata to dependence 
again. One army should invade La Plata from up- 
per Peru (the present Bolivia), and the other Chile from 
Chiloe, an island off the Chilean coast hitherto dependent 
as a military province on the viceroy of Peru. Valdivia 
in the south was a reactionary hot-bed and by March, 
1813, half of Chile was in the hands of the royalists. 

When this became known in April the upper classes 
requested the junta and the senate to take stringent meas- 
ures. Carrera was appointed general-in-chief and his 
two brothers and O’Higgins were among the higher of- 
ficers of this first Chilean army which was not very suc- 
cessful in a war that became exceedingly cruel. Because 
it was partly a civil war and for other reasons there 
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arose demands for peace and for the rentoval of Carrera. 
He and his brothers accordingly were relieved of their 
commands and fell, almost iimnediately, into Spanish 
hands; and O’Higgins was made general-in-chief. The 
capital was being threatened by the royalists when an 
open session of the municipal council forced the junta 
to resign and to concentrate power in the hands of a Su- 
preme Director, Francisco de Lastra. 

On March 14, 1814, five high functionaries were cho- 
sen by Lastra and the heads of various corporations to 
draft a constitution to legalize his position as Supreme 
Director.^® Xwo were justices of the superior tribunals, 
one was a vicar, one a sergeant major, and the other 
was Camilo Henriquez, who was becoming disillusioned 
with it all. The character of these men explains the 
tone of this brief document. The outcome of the war 
was very dubious and prudence was the better part 
of valor. 

The government according to this document was to 
consist of a Supreme Director and a consultative senate. 
For the provinces a new office was created, that of 
governor-intendant, who had an assistant to serve also 
as the war auditor {auditor de guerra). The Director 
had three secretaries elected by the Board of Corpora- 
tions {Junta de Corporaciones.) 

^ The constitution of 1814^9 consisted of thirteen ar- 
ticles and had no preamble. Briefly it stated that the 
critical circumstances required the concentration of the 
executive power in the hands of a Supreme Director 
with all the attributes which the junta had enjoyed since 
September 18, 1810.^ With the exception of matters 
regarding war,^ treaties, new commercial establishments 
and taxation, his powers were to be exceedingly broad.®^ 

The governor-intendant should replace the executive 
in case of his absence or illness.®^ At the end of his term 
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he should be subject to the residencia, the officiating judge 
of which should be chosen by the congress. If the con- 
gress had not been convoked the judge for the residencia 
should be elected by the corporations.®^ The salary of 
the governor-intendant should be 4,000 pesos. He was 
to preside over the cabildo,^ An article refers to the 
seating of the various officers in that body.®^ The con- 
sultative senate of seven members was to be chosen by 
the Supreme Director from a list of twenty-one names 
presented to him by the Board of Corporations. They 
were to be unsalaried and should elect their own presi- 
dent — a new one every four months — and a secretary. 
The internal regime was to be the same as that of the 
old senate.^^ 

This was the last of the constitutions put forth during 
the pre-independence period and, like others in Latin 
America, was issued on the eve of the outbreak of hos- 
tilities. Principles never won a war but men did. Even 
the most liberal came to recognize that Dantons were 
needed until the royalists were defeated. Thus there was 
generally a document similar to this constitution of 1814 
creating a unified and quasi-omnipotent executive. The 
tone of this Chilean document showed a certain timlidity 
— a hesitant desire to be two things at once: to appear 
royalistic while being in reality revolutionary. There 
were no rights of man provided for, the senate was com- 
parable to the atidiencia, the executive similar to the old 
captain-general and in other ways the document had a 
colonial flavor.®^ The language was somewhat confused 
and few additions to Chilean constitutional history were 
noticeable. One matter of interest was the importation 
of the term “Supreme Director’’ from Buenos Aires. 

Thus ended the first period of Chile’s constitutional 
history. Three brief instruments of government had 
been introduced. Very much the products of their en- 
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vironinent and of their time, they were crude and in- 
choate. One thing was fixed, and that was a strong 
executive. This was to remain for many years a marked 
characteristic of Chile's constitutional history. 

Both sides were weary, business was paralyzed, and 
because, as has been said, the war was a civil struggle 
in many respects both sides agreed to the treaty of Lir- 
cay (May, 1814) which recognized Ferdinand VII, and 
Chile anew as a province of the monarchy. As at other 
limes, those who favored the continuation of the war 
pinned their hopes on Carrera who had escaped from 
his captors. Carrera in fact issued forthwith a pro- 
nunciamento and declared a new dictatorship. O'Higgins 
and others were equally intent on not letting Carrera rule 
again and another civil war broke out when the arrival 
of Osorio, a Spanish general, was announced. The 
patriots buried the hatchet to face the greater enemy. 
The battle of Rancagua (October 1-2, 1814) was disas- 
trous to the Chilean insurgents. This defeat, coinciding 
as it did with the reaccession of Ferdinand VII, meant 
for Chile a complete volte face to the past. The ^'Patria 
Vieja”, liberty, constitutions, free trade, greater justice, 
creole supremacy — all vanished into thin air. But the 
reconquest proved conclusively even to certain timid souls 
that the old regime was bad and must give way to a new 
one. When it was over, it was O'Higgins and not Car- 
rera who occupied the center of the stage. 
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FOOTNOTES 
CHAPTER HI. 

1 Good commentaries on this period are found in: B. Vi- 
cuna Subercaseaux, Cronicas del CentenariOy especially the 
chapters in the section devoted to La P atria Vieja; Bar- 
tolome Mitre, Historia de San Martin y de la Emancipacion 
Sudamericana, Biblioteca de *'La Nacion’^ Edition, Voh I, 
Chapters VII and VIII. The works of Barros Arana, M. 
L. Amunategui, Domingo Amunategui Solar and L. Galda- 
mes are indispensable in this connection. 

2 Manuel de Salas (1754-1841). All of the works men- 
tioned have many references to him. There is a succinct 
biographical sketch in Figueroa, Dice, Biog,, Vol. Ill, pp. 
193-196. His parents were both descendants of noble fam- 
ilies. Manuel de Salas was educated in Lima as a lawyer. 
He belonged to the Regimiento de la Nohleza as an alferes 
(ensign) ; he returned to Chile as a captain. He went to 
Spain where he met the king. In Chile he became a regidor 
of the cabildo and superintendent of public works under 
Ambrosio O’Higgins. He founded the Academia de San 
Luis and the first chairs of mathematics and drawing. In 
1796 he wrote a Memoria regarding agricultural and indus- 
trial conditions. He participated in many governments, con- 
tributed to many journals and was an important factor in 
the social, political and economic regeneration of Chile. 

3 See footnote 33 on page 54. Henriquez is quoted by 
Figueroa, Dice. Biog., Vol. II, p. 89, as saying: “The great 
instrument of universal education is in our (i. e. the Chileans’) 
hands — the press.” He translated Bisset’s work into Span- 
ish under the title, Bosquejo de la Democracia. He died poor 
and unsung. Later, however, a monument was erected to 
him as the founder of the Chilean press. 

4 Juan Martinez de Rozas (1759-1813). This leader and 
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his personality, activity and contributions to Chile are dis- 
cussed by all the writers referred to. The outline of his 
life is found in Figueroa, Dice, Biog,, Vol. II, pp. 265-270. 
His ancestors, like ^ose of Salas, were titled and some had 
occupied the highest administrative posts under the old reg- 
ime. Martinez studied civil and canon law in the University 
of San Felipe and in Buenos Aires. He became a professor 
in the Colegio Caroline where ^'he departed from the text” 
in his teaching. He studied French also and political science. 
He became legal adviser to the intendant in Concepcidn and 
later to the captain general in Santiago. As the secretary 
to Carrasco in 1808 he found himself in a position to serve 
the interests of the patriots. See footnote 5 on page — , for 
his relation to the Catecismo Politico Cristiano, He died in 
Mendoza, the city of his birth, broken-hearted at being ousted 
from further participation in the movements for independ- 
ence which he so dearly loved. 

5 Jose Miguel Carrera (1785-1821). In the Col, de Hist i 
Docs,, Vols. I and XXII, are collected many documents of 
the Diario Militar del General Jose Miguel de Carrera, Some 
of his proclamations and references to him are found in 
Sesiones de los Cuerpos Lejislativos de la ReptlbUca de 
Chile 1811 a 184^, Vol. I, pp. 65, 187, 197, 262, 276. Bio- 
graphical data are also found in Amunategui, La Dictadura, 
pp. 56-102 et passim. For the relations of Carrera to Poin- 
sett see William Miller Collier and Guillermo Feliii Cruz, 
La Primera Mision de los Estados Unidos de America en 
Chile, There are some hitherto unpublished letters, docu- 
ments and other material in this volume relating to Poinsett 
and Carrera. The activities of Carrera in the United States 
are treated rather fully too. The work is serviceable solely 
for its documents. See also Mitre, op, cit, p. 336 et seq. 

6 See footnote 37 on page 80. 

7 For brief histories of political parties see Alberto Ed- 
wards, Bosque jo Historic 0 de los Partidos Politicos Chilenos; 
and Jose A. Alfonso, Los Partidos Politicos de Chile, 

8 For the events in the revolution the author has relied 
primarily on Galdames, Estudio de la Historia de Chile, 

9 4 is the date which the Latin Americans deliberately 
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set for many of their revolutionary steps in order to make 
their own celebrations coincide with the date of the independ- 
ence of the Unites States. 

10 The list of deputies to the congress is given in Sesiones, 
Vol. I, pp. 30-31. 

11 This Reglamento de la Autoridad Ejecutiva acordado 
por el Congreso en 8 de Agosto de 18 ii is found in Sesiones, 
Vol. T pp- 49 ~ 50 - 

12 GaldameS; p. 172. Unless otherwise stated all references 
to Galdames are to his La Evolucion, etc. 

13 Art. I of the Reglamento. 

14 Many of the official documents issued in the earliest 
days of the revolution were “provisory'^ '‘temporary*^ or 
“transitory’^ denoting of course that the fate of Chile was 
still considered very uncertain, or that haste was absolutely 
necessary. 

15 Arts. 2, 3, 4, 7. 

16 Art. 7. 

17 Art. 8. 

18 Arts. 9, 10. 

19 Art. 12. 

20 Art. 15. 

21 Art. 16. 

22 Alcibiades Roldan, Derecho C onstitucional de Chile, 
P* 75 ‘ 

23 Galdames, (p. 174), refers to this as an “embryonic 
document of a nascent public law”, deserving notice because 
it was revelatory of the “terrible juridic poverty of the 
epoch.” 

24 Roldan, op, cif., p. 74. Roldan states that the congress 
purposely reserved to itself the appointive powers in order 
to maintain its position of superiority. 
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25 September 4, 1811. 

26 Carrera’s Manifiesto, in which he explains why he dis- 
solved the congress, is found in Sesionesj Vol. i, pp. 197- 
199. 

27 The word “people’^ must be read cum gram salis. There 
was no mass movement or popular opinion in those days. 

28 Rozas in Concepcion led a movement of resistance to 
Carrera. Civil war was imminent but a modus vivendi was 
arrived at. The unpaid troops of Concepcion, however, over- 
threw Rozas and joined Carrera. 

29 Collier and Feliu Cruz, op, cit,, pp. 15-21. Joel Roberts 
Poinsett was a Carolinian of French Huguenot antecedents. 
He studied in the United States and England and travelled 
in Europe and came to know many peoples, among them the 
Spaniards and Portuguese. Appointed by President Madison, 
a personal friend of his, he went to Chile and Buenos Aires 
as a confidential agent of the American government and 
lived in Chile from 1811 to 1814. He not only became a 
warm personal friend of Jose Miguel Carrera but seems 
to have identified himself with the Chilean revolution, serv- 
ing in the army and advising in the political organization 
of the nation. Poinsett wrote one of the drafts referred 
to above and Juan Egana the other. 

30 Ihid,j p. 70. 

31 Ihid,, pp, 71-86, 

32 Ibid., p. 75. 

33 Ibid., pp. 86-87. 

34 Ibid., p. 88. 

35 Roldan, p. 75. 

36 This question is discussed by Galdames, pp. 322-323. 
He believes that several persons contributed to its formula- 
tion and that there was no one author. 

37 Carrera in his ''Diario Militar”, Coh de Hist i Docs,, 
.Aol. I, pp. 36, 37, 39, says: ‘'We expected at any moment 
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to see our patria the patrimony of that family’\ Carrera 
tells later of a conversation with Joaquin Larrain in which 
the latter is made to say: *‘We have all the presidencies in 
our casa (family) ; I am the president of the congress, my 
brother-in-law of the executive, my nephew of the audiencia; 
what more should we desire 

38 The Reglamento Constitucional Provisional Sancionado 
i Jnrado en 27 de OcUibre de 1812 is found in Sesiones, Vol. 
I, pp. 259-261. 

39 ^'Corporation’^ was the term used to characterize various 
social, religious, economic and educational groups in their 
collective activities. The corporation of the university, for 
example, represented the faculty and students on state oc- 
casions, or in meetings of the cabildo, etc. 

40 Art. I. 

41 Arts. 2, 3. 

42 Art. 3. 

43 Art. 4. 

44 Art. 5. 

45 Art. 6. 

46 Arts. 7, 8, 

47 Art. 8. 

48 Art. II. 

49 Art. 13. 

50 Art. 25. 

51 Art. 26. 

52 Art. 27. 

53 The bill of rights is found in Arts. 18-23. 

54. Art. 24. 

55 Galdames, p. 327. According to Galdames, this consulta- 
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tive, supervisory and juridical senate was the idea of Jose 
Manuel de Rozas. It was ironical that Carrera, a rival of 
Rozas, should borrow some of his constitutional ideas, as 
later on O^Higgins adopted some of Carrera’s in his own 
constitution of i8i8. 

56 Ibid.y p. 325. This is the opinion of Galdames and of 
Roldan. C/. the latter, p. 77. Amunategui and Vicuna 
Mackenna, however, {La Dictadura de O' Higgins, p. 71), 
state that “this suppression (i. e. of the word “Roman’’) 
attributed to the consul (Joel Roberts Poinsett) Lad aroused 
all the religious scruples of the country against the govern- 
ment.’’ 

57 J. Arosemena, Estudios Constitucionales, Vol. I, p. 105. 

58 Galdames, jpp. 357-358. The members were Francisco 
Antonio Perez, Jose Maria Rozas, Nicolas de Or j era and 
Jose Antonio Errazuriz. These men redacted the draft in 
less than twenty-four hours. Their signatures are appended 
to the document 

59 The Reglamento para el Gohierno Provisional, Sancio^ 

nado en ly de Marso de 1814 is found in Sesiones, Vol, I, 
PP- 335 - 33 ^- ! 

60 Art. I. 

61 Art 2. 

62 Art. 7. 

63 Art. 8. 

64 Arts. 9-10. 

65 Art 13. 

66 The Senado Consultivo is treated in several short para- 
graphs appended after Art 13. 

67 Galdames, p. 360. 
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CHAPTER IV. 


AUTOCRATIC CONSTITUTIONS AND 
NATIONAL MORALITY, 1818 - 1823 

In the period 1818-1823 Chile had four constitutions 
or, more accurately, three constitutions and an inter- 
provincial convention. The personalities responsible for 
these documents were Bernardo O’Higgins, Jose Ro- 
driguez Aldea and Juan Egaha, three vivid and alert 
individuals who had very pronounced ideas regarding the 
political needs of their country. O’Higgins was the lib- 
erator, Rodriguez Aldea was a sort of Talleyrand and 
Egaha was a moralist. They contrived to give Chile 
three documents which, though different in style, ar- 
rangement and language, produced the same type of go- 
vernmental machinery, or would have if put into opera- 
tion long enough. Ail three provided for autocratic go- 
vernments; Egaha’s, however, was tempered by ethical 
considerations which made it unique not only in Chile’s 
constitutional history but in the realm of political science. 
Each one of the personalities mentioned will be discussed 
in connection with the specific document with which he 
was identified. 

It is difficult to appraise the constitutional ideas of 
O’Higgins from the writings of his biographers and com- 
mentators.^ Most of them are vehement in calling him 
first and foremost a republican. Basing an opinion sole- 
ly on the two instruments which appeared during his 
rule of six years, it is possible to assert that since no 
king or hereditary offices were mentioned or created his 
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constitutions were not monarchical. But neither were 
they democratic. They established legal dictatorships, 
which might be considered Latin-American forms of 
republican government and accordingly fall into a new 
classification of their own. O’Higgins by founding the 
Legion of Merit and abolishing the old titles of nobility 
did introduce a democratic element into Chile’s political 
practice, which consisted in appointments on the basis 
of merit rather than of birth.^ The constitutions them- 
selves, however, and the way in which they came into 
existence illuminate O’Higgins’ character and political 
ideas more than the statements about him by either his 
detractors or eulogizers. His constitutions reflect not 
only his own ideas but those of his friends who were 
able to influence his thoughts. 

One of the characteristics on which writers on O’Hig- 
gins seem to agree is, that he was very much like wax 
in the hands of certain individuals who gained ascen- 
dency over him. Especially in matters relating to the 
political organization of Chile is this extraneous influence 
most felt. O’Higgins nevertheless seems to have chosen 
as his advisers those whose political ideas coincided with 
his own. His letters, pronouncements, statements and 
administrative acts corroborate the fact that he believed 
in the type of government and constitution his counsel- 
lors and assistants set up for him. Those who influenced 
his ideas and activities at various periods were Miranda 
in London; Juan Martinez de Rozas and Juan Mackenna 
during the period of the P atria Vieja; his first ministers, 
Villegas, Zanartii and Zenteno, from 1817 to 1820; and 
from 1820 to 1823 Jose Rodriguez Aldea, who was most 
responsible for the governniental organization of 1822.^ 

O’Higgins as a landed aristocrat became accustomed 
to rule his clientele and subordinates with an iron hand. 
He expected unquestioning response from his subordin- 


84 



CONSTITUTIONS 1818-1823 


ates and got it. Eight years in the army, an army which 
he commanded as general-in-chief for over four, in- 
creased his habit of demanding perfect discipline, un- 
stinted loyalty and absolute obedience from his subjects.** 
As a military man he transferred to peace-time activities 
military technique, because he thought that this tech- 
nique was consonant with the social and political con- 
ditions of his country and because, according to one of 
the commentators, he adopted the motto that the end 
justified the means.® 

The rule of O’Higgins came into existence February 
14, 1817, as a result of the action of an open meeting 
of the municipal council in Santiago. San Martin re- 
fused to accept the headship of government, giving as 
his excuse the fact that he was general-in-chief of the 
army and that his military plans would carry him too 
far afield. Two hundred and ten persons in Santiago 
attended the meeting in which Bernardo O’Higgins was 
chosen as Supreme Director with quasi-omnipotent pow- 
ers.® For six years he exercised a dictatorship at the 
behest of perhaps four thousandths of the total popula- 
tion of Chile. 

Few facts can illustrate better than this the very pecul- 
iar origin of many Latin- American governments or ex- 
plain the facility with which radical changes in govern- 
ment were effected. When only a mere handful of 
citizens was able to bring a government into existence 
— and in this case for six years — one appreciates the 
need of emphasizing personal action and discounting that 
of assemblies. Also, much of the political life is thereby 
made clear. It is possible to understand, for example, 
how the mere appointment of an unpopular cabinet of- 
ficer might offend the nation, when only a few hundred 
represented the nation’s will and could cause the down- 
fall of a government. 
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After the proclamation of independence, February 
12, 1818, O’Higgins named a committee of seven to 
draw up a provisional plan of government which was to 
center all power in his own hands. This body,'^ appointed 
on May 18, was instructed to draft merely a project. 
The project was definitely completed in August of the 
same year and was promulgated on October 23. 

The sources of this document of 141 articles divided 
into titles and chapters were primarily the earlier con- 
stitutions of Chile, the French constitution of 1799, and 
the ^‘Provisional Statute of the United Provinces of La 
Plata of 1815”. There were borrowings from the con- 
stitutions of 1812 and 1814 and from Egana’s great pro- 
ject of 1811. Institutions such as the residencia were 
obviously transplanted from the old regime.^ O’Higgins 
not only imitated Napoleon I in the use of plebiscites to 
garner popular votes but he borrowed liberally from the 
constitution of 1799.^ An interesting paper establishing 
parallels between the constitution of 1818 and that of 
1799 is Rodriguez Aldea’s annotated copy of the former.^^ 

None of the writers on the subject has noted the ex- 
traordinary sintilarity between the Chilean document of 
1818 and the La Plata Statute of 1815.^^ O’Higgins was 
in the United Provinces froih 1814 to 1817, during which 
period this document was framed and promulgated, and 
thus had the opportunity of following many of the polit- 
ical steps taken there. Nothing would be more natural 
than for him to borrow from France by way of the United 
Provinces. Especially considering the policy of its east- 
ern neighbor towards Chile and the close friendship be- 
tween O’Higgins and San Martin, it would be almost 
inconceivable that some of the former’s political ideas 
should not be formed in the La Plata country 4^ In any 
case, many articles are identical in language, others 
strikingly similar, and in other instances certain institu- 


86 



CONSTITUTIONS 1818-1823 


tions from that area were taken over more or less into 
the Chilean document. The La Plata Junta de Observa- 
cion (Board of Observation), for example, became the 
Chilean senate. 

In addition to the matter to be treated topically, the 
constitution contained a preamble^^ explaining the method 
used for drafting it. O'Higgins stated that he desired 
to conform with the expectations of the people and to 
give them a government which should promote their hap- 
piness. The time was not, however, propitious for a 
congress, so he had appointed a committee of men known 
for their knowledge and patriotism. Some portions of 
the provinces were still subject to the royalists and the 
temper of others was such that a truly national repre- 
sentation in a congress was out of the question. A civil 
war might ensue. Therefore it was much better to for- 
mulate a provisional constitution which should be ac- 
cepted or rejected by the general will. '"Let it never be 
said of Chile," so reads the preamble *That at the time 
when the bases of its government were being forn:ged its 
government exceeded the just limits of equity, its founda- 
tions were injustice.. 

O'Higgins went on to say that he disapproved of the 
method proposed by the contaittee for obtaining popu- 
lar sanction and he proposed instead a plebiscite. Eight 
articles described how fathers or heads of families or 
those who possessed some capital or who exercised some 
profession might express their vote for or against the 
project in one of two books. The preamble also con- 
tained the names of those OTTiggins had appointed to 
the senate if a majority voted in favor of its adoption. 
As a matter of fact, none voted against Acceptance 
of the constitutional project meant acceptance too of a 
senate already chosen. The senators included several of 
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the drafters of the project and some of the wealthiest 
and most powerful of the creole aristocracy 

The mechanism of government was simple. A Su- 
preme Director was to be the executive^'^ and a con- 
servative senate was to act temporarily as a legislative 
powerJ^ Justice was to be administered by a supreme 
judicial tribunal, a chamber of appeals, and justices of 
the peace in first instance. The old Spanish tribunals 
of appeals, mining and commerce^^ were retained. The 
Supreme Director was to be assisted by three secretaries 
of state, treasury and war, respectively.^^ The three prov- 
inces of Santiago, Coquimbo and Concepcion were to 
be administered by governor-intendants and their lieu- 
tenant-governors, with a secretary and counsellor.^! Val- 
paraiso, Talcahuano and Valdivia were to be ruled by 
military governors.-^ Villages and towns were to have 
their own councils.-^ 

The Supreme Director should appoint the judges of 
the supreme judicial tribunal, the magistrates of the cham- 
ber of appeals, the three secretaries of the cabinet and 
the members of the senateA^ He was also to choose the 
secretaries and counsellors of the governor-intendants 
and of the municipal councils. The last narrred, as well 
as the governor-intendants and lieutenant-governors were 
to be elected under a regulation to be formulated by the 
senate.^® Since the Supreme Director was already in office, 
the constitution merely provided that in the future he 
be elected by the free consent of the people, expressed 
according to a law to be issued by the legislative power.^^ 

The above paragraph gives a rough idea of who go- 
verned the state from 1818 to 1822. The limitations^® 
on the executive were not binding at all, partly as a result 
of his omnipotent appointive powers and partly because 
every limitation carried with it a clause declaring that 
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under certain circumstances me i.mitations were inop- 
erative. 

The senate was similar to those created in 1812 and 
1814. The manner of its election and its functions did 
not make it an effective check on the Supreme Director. 
Representing, however, the influential creoles, it served 
as a measure of restraint. This degree of influence 
would have been exercised, whether there had been a 
constitution and a senate or not. The municipal council 
of Santiago was probably as great a counterpoise to the 
Supreme Director's activities as any force provided for 
in the constitution. 

The judiciary was better organized than at any pre- 
vious time. The Suprem;e Director was enjoined from 
interfering in judicial matters.-® But even this provision 
was rendered ineffective by his right to appoint the jus- 
tices and because every sentence of the supreme judicial 
tribunal must be signed by that personage himself.^® 

All the higher magistrates and officials were given titles 
as a body and individually. Their honors were pre- 
scribed. In general, the terms of all were during good 
behavior. A final paragraph prescribed the oath to sup- 
port the constitution which all must take. 

Some of the matter usually found in fundamental laws 
is not discoverable in this constitution. Its purpose and 
provisional character make clear the main omissions. 
Certain inexperience in the writing of constitutions might 
explain others. The absence of definitions of nationality 
and citizenship will be referred to below. 

Instead of creating a government, the constitution of 
1818 was the legitimization of a regime that had already 
been in existence for over a year,^^ and, according to one 
commentator, it altered in no way the status quop It 
sanctioned a dictatorship and granted omnipotent pow- 
ers to O’Higgins in a manner which he himself very 
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largely outlined, his direct and indirect influence on the 
drafting committee being, probably, the most powerful 
of all.^^ 

After three years the dictatorship of O’Higgins and 
the undisguisedly autocratic constitution which supported 
it ran into the rough rocks of opposition. There were 
many causes for dissatisfaction, some real, some alleged. 
But the pressure brought to bear on the Supreme Direc- 
tor was so strong and insistent that he determined to 
satisfy at least one element of discontent by issuing a new 
constitution. Deep down in his heart and supported by 
his minister, Rodriguez Aldea, he continued to believe 
— and sincerely — ^that a dictatorship was still the prime 
need of a Chile not yet ready for democracy. Though 
O’Higgins may have been a republican, his philosophy 
of government was pragmatical rather than theoret- 
ical.34 If the frankness of the constitution of 1818 and the 
absence of a popularly elected legislative body gave of- 
fense, let the semblance be remedied but not the reality. He 
knew that his own cleverness and that of Rodriguez Aldea 
could turn out a constitution satisfactory enough to polit- 
ical ideologists without altering the machinery then func- 
tioning.®^ 

One of O’Higgins’ difficulties had been friction with 
the senate. He dissolved it and called for a ^'prepara- 
tory convention”. This body was elected and opened 
under the auspices of Rodriguez.^® From 1820 on, when 
he had been appointed secretary of the treasury, that in- 
dividual had exerted not only great influence in the gov- 
ernment but on the Supreme Director himself. So it 
came about that in the preparation of a new code he 
loomed up as the most important figure. His machina- 
tions and those of O’Higgins brought into being a tract- 
able assentblage. It was not elected popularly because 
the governmient itself had indicated in many cases who 


90 



CONSTITUTIONS 1818^1823 


should be elected, and O’Higgins disinterred the old ex- 
cuse that this was the only ^"respectable popular assembly 
which legally could be convened for the time being.”^ 
The preparatory convention, at alj events, met in San- 
tiago July 23, 1822. There were thirty members, among 
them Camilo Henriquez, recently returned from the La 
Plata country where monarchist talk had had some effect 
in altering his attitude and that of other Chileans in re- 
gard to the ideal form of government for Latin America. 
The preparatory convention transformed itself into a 
legislative, then into a constituent, assembly. Three weeks 
before it was scheduled to close it was goaded into draft- 
ing a constitution for the state.-"^^ 

Rodriguez Aldea with scissors, paste, and much in- 
genuity and cunning had already prepared a constitu- 
tional project. He had transmuted the Spanish liberal 
monarchical constitution of 1812 into an autocratic semi- 
republican constitution with many provisions taken verba^ 
tim from the constitution of 1818. As though by magic 
he pulled this out of his sleeve, presented it to the con- 
vention and on October 23, 1822, after short debates very 
casually mentioned in the minutes it was accepted and 
was promulgated on the thirtieth. But in January, 1823, 
the constitution of 1822 lapsed, its author, Rodriguez Al- 
dea, fell from power and its patron, the Supreme Director, 
Bernardo O’Higgins, was sent mas afuera (exiled) 

On the face of it, therefore, this document of an exist- 
ence so brief — three months — should deserve very little 
emphasis ; but as has been said elsewhere, in many cases 
projects and short-lived constitutions exerted significant 
influence upon the development of subsequent public law. 
Every instrument of the sort, therefore, becomes clothed 
with the importance of being an indispensable chapter 
in the constitutional development of Chile. 

The code of 1822 with its 248 articles vras really the 
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first which deserved the name “constitution”. In appear- 
ance and completeness and in the machinery it set up no 
previous document was comparable to it. It has been 
called the most perfect document drafted in Chile with 
the exception of the constitution of 1833.^^ As many of 
its provisions will be studied in the topical analysis below, 
because many others will appear in slightly modified 
forms in the constitutions of 1823, 1826, 1828 and 1833, 
and because its purpose and effect were identical with 
those of the constitution of 1818, only an examination of 
its idiocratic elements will be made at this point. 

The constitution initiated the custom in Chile of num- 
bering all the articles consecutively instead of anew with 
every title, as in 1818. Its ten titles covered all the sub- 
jects usually defined and described in a document of the 
kind .^2 A very interesting study in parallel columns of 
all the articles directly borrowed or adapted from the 
Spanish constitution of 1812 has already been referred 
to.^^ There were certain modifications which were es- 
sential in adapting the Spanish constitution to O’Higgins’ 
own needs and ideas and these will be noted. A mani- 
festo issued to the people by the government stated that 
the framers of the document had before thena “the best 
models, principally those of the classical nation of liberty, 
the United States,” and decided that it was best to adapt 
them to the needs of the country.^ 

The constitution of 1822 erected a government with 
all the appearances of being “representative and composed 
of three independent powers”.*^^ There was to be a Su- 
preme Director with three minister-secretaries. In case 
of the death of the former a peculiar procedure was in- 
dicated for the establishment of a regency until a new ex- 
ecutive could be elected.^^ The congress was to be bicam- 
eral; a special type of senate and a chamber of deputies 
were to possess the legislative power. A court of represen- 
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tatives, however, should act in their stead during the long 
periods between sessions of the congress, which met once 
every two years.^'^ Justice was administered by courts sim- 
ilar to those created in 1818 but a tribunal of conciliation^® 
located in the capital was added. Its function was to ad- 
just where possible the differences between parties be- 
fore the cases reached the regular courts. Local gov- 
ernment suffered some alterations. The intendancies were 
abolished and departments were created instead. These 
were to be governed by directorial delegates appointed by 
the Supreme Director with the approval of the congress.*^^ 
These officials in turn named the district judges, wardens 
celadores), inspectors and selectmen {alcaldes de bar^ 
rio)P The first one and the last two of these made up 
the lists of citizens eligible for electors, from which lists 
one person was chosen by lot for every thousand souls. 
These then elected the deputies.^^ 

In tearing away the outer dress which made this con- 
stitution seem democratic and representative, the com- 
position of the senate first deserves examination. That 
body was to be composed of the n^emhers of the court 
of representatives elected by the chamber of deputies, 
the ex-Supreme Directors, the ministers of state, the bish- 
ops with jurisdictions within the territory, a magistrate 
of the supreme court of appeals named by that tribunal 
itself, three army officers appointed by the executive, 
the directorial delegate of the place where the congress 
met, a doctor of each university chosen by the faculty, and 
two business men and two agriculturists who possessed 
a capital of at least 30,000 pesos, named by the chamber 
of deputies.^- 

In the next place the court of representatives should 
be described, so that the calculated cunning of Rodriguez 
and O’Higgins can be appreciated. This court was to 
be made up of seven members elected by the chamber of 
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deputies and the ex-Supreme Directors. Of the elected 
seven, four should be members of the chamber. The 
court would only be renewed when a new executive came 
into power, and it would continue in existence if he were 
reelected. When the congress opened, the court^s 
came the senate (toniard la corte permanente el cardcier 
de Semdo) and was joined by the others named in the 
preceding paragraph who were also to be in it. After 
the sessions of the senate closed, the functions of the 
court of representatives were to see that the constitution 
and laws were obeyed, to convoke extraordinary sessions 
of congress, to qualify the elections of the deputies, and 
to exercise all the attributes of the legislative power (of 
course during the recesses of the congress). None of 
its decrees, however, became a law until the congress had 
approved it. Its collective title was Supreme Excellency, 
and supreme it was.®^ 

Behind all this apparatus and show stood the sirnjple 
fact that the Supreme Director was still an all-powerful 
dictator. His omnipotence arose from two constitutional 
devices, one rather subtle and almost undetectable and 
the other not so well disguised. The first was the ma- 
chinery for the election of the deputies. The lists of 
those qualified to be electors were drawn up by the three 
local officials already mentioned who were to be chosen 
by the directorial delegates who in turn were appointed 
by the Supreme Director. In this manner autocratic con- 
trol over the elections was assured. As these two pro- 
visions appeared at opposite extremes of the document, 
they were not immiediately discernible to a casual reader. 
And if undesirables by any chance should get through 
this drag-net, the court of representatives with its power 
to qualify the elections of deputies could exclude them. 
So, as a result of the electoral system the chamber of 


94 



CONSTITUTIONS 1818-1823 


deputies was not a representative body and could easily 
become a pawn of the autocrat.®® 

But the ‘^wooden horse of Troy^^®® was the court of 
representatives. In 1822 its members were chosen®'^ by 
the preparatory convention itself, so that OTTiggins 
would not need a special effort to have seven friends tried 
and true as his collaborators in that body. But even 
in the future the device described in the preceding para- 
graph made it possible for him to control the member- 
ship of the permanent legislative body. With congress 
meeting for short periods every two years, the court of 
representatives and the Supreme Director were omni- 
potent. But when the congress did assemble it could 
hardly be more than the servant of the executive since 
it would have to sanction all the acts passed by the court 
and the Supreme Director during its long hibernation. 

What may be regarded as monarchistic germs®® were 
discoverable in the articles declaring the person of the 
Supreme Director inviolable®® and that he needed the 
permission of congress or that of the court of representa- 
tives to marry, to act as a godfather and to make visits 
in his official capacity.®® The constitution also contained 
the celebrated extraordinary-power clause so common in 
all the early constitutions of Latin America. When emer- 
gent measures were necessary to stave off any peril threat- 
ening the state, the legislative power could grant extra- 
ordinary powers to the Supreme Director while the dan- 
ger lasted or he could assume it, if the legislative power 
were in recess, and make a report when it next met.®^ 
This meant virtually a temporary suspension of the con- 
stitution. 

There seems to be no doubt that this constitution 
caused the downfall of O’Higgiiis.®^ Many saw in it 
mere!}’ a scheme whereby he could maintain himself in 
power for ten years more; and what was worse to many, 
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the continuation of Rodriguez Aldea’s ''sinister” influ- 
ence.^^ 

Whatever the reasons for desiring the fall of O’Hig- 
gins, a revolution led by Ramon Freire in Concepcion 
spread to practically the whole country.^^ Again an open 
session of the municipal council in Santiago was con- 
vened and it demanded and obtained the abdication of 
O’Higgins. A board of government was created to gov- 
ern tentporarily but Freire hearing of this rushed to 
Santiago and refused to recognize a body that did not 
represent the three provinces. He did accept from its 
hands, however, the appointment as Supreme Director. 

Freire agreed to allow a plenipotentiary from each 
of the three provinces to evolve a modus vivendi until 
a general congress could be convened. Elections for the 
three representatives were hurriedly held. Juan Egana 
sat for Santiago.^® The three representatives within 
twenty-four hours had elaborated and signed an "Act 
of Union of the Provinces”.®’^ This was a provisional 
device to keep the country together and articulated un- 
til a permanent constitution might be formed. Freire 
was chosen Supremje Director pro tern. Many of the 
provisions of 1818 were made applicable to the Supreme 
Director and a "conservative senate’T Three senators 
were to represent each of the provinces. As a reaction 
against the despotism of 1822,^® ministerial responsibil- 
ity was introduced. The senate saw to the behavior of 
the ministers and to the preservation of all individual 
guarantees. The country was divided into six depart- 
ments governed by agents appointed by the Supreme 
Director. There was a slight hint of federalization in 
this provisional documient. 

Freire knew his limitations and called to his side Ma- 
riano Egana, the worthy son of his father, as his first 
minister. Mariano believed very much as his father did. 
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He was a traditionalist and conservative and yet in some 
respects modern and revolutionary. Jose Miguel Infante, 
the liberal federalist, happened to be a member of the 
senate. Therefore there w'as bound to be friction bet- 
ween the senate and the executive; but in spite of vexa- 
tious problems an electoral law was elaborated and elec- 
tions were held. 

The elections for a constituent assembly occurred with- 
out incident, except in the capital where a group backing 
the policy of the Supreme Director was chosen. None 
of the radicals was elected, and this meant that the con- 
stituent assembly would be primarily moderate. Manuel 
de Salas, Juan Egana and Ale jo Eyzaguirre represented 
the capital. With the father in the constituent assembly 
and the son as first minister many feared that the Eganas 
would exercise too paramount an influence. Freire re- 
cognized Mariano’s ability too well to oust him, as was 
requested by some, and appointed a pronounced liberal as 
secretary of the treasury to equalize the balance. 

Having concluded its functions the senate resigned. 
On August 12, 1823, the congress met in Santiago. 
Freire resigned, as was customary, to return to his army 
but, also as customary, his resignation was not accepted, 
Juan Egana presided over this assembly which named 
eleven committees to study certain matters and ntake re- 
commendations. On the constitutional committee were 
Juan Egana, Jose Gregorio Argomeda, Agustm Vial, 
Diego Antonio Elizondo and Santiago Echevers.^^ Though 
the membership changed from time to time, Juan Egana’s 
influence was paramount throughout.'^^ 

The congress was mainly composed of representatives 
of the affluent aristocracy of Chile who desired quiet 
and stability with a government under their control. The 
small minority of course opposed such a program. They 
preferred a liberal document penned by Pedro Arce."^^ 
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After a limited debate, forty-eight of the members of 
the congress approved Egaha's document and four — a- 
mong them, Manuel de Salas and Camilo Heniiquez — 
voted against it. Egaha and his friends thought that a 
wiser or more complete code had never been elaborated 
and a marble statue was talked of to commemorate this 
stupendous achievement.''^ Faith in Egana and the con- 
servative character of the assembly, rather than common 
sense, explain the general acceptance of his rather utop- 
ian fundamental law.'^^ 

The sources of this document were discoverable pri- 
marily in Egaha's fertile, imaginative and philosophic 
mind. Echoes of the old regime and elements from 
earlier Chilean, French and American constitutions also 
appeared in it. But in the main the constitution of 1823 
was based on the project which Egana wrought in 1811 
and published in 1813. This document influenced all 
the subsequent constitutions up to 1823, as the constitu- 
tion of 1823 was to mold in some ways all which appeared 
after it. 

Egaha wrote much more than constitutions, and from 
his writings'^^ one discovers the writers and philosophers 
who inspired him. He refers constantly to Plato, Arist- 
otle, Sir Thomas More, Beccaria, Filangieri, Roederer, 
Montesquieu, Rousseau, Paine, Adam Smith, Price and 
David Hume. He mentions Greece, Rome, Poland, China, 
Turkey'^^ and other parts of the world. It is evident 
that he spent much time in trying to evolve a practical 
political philosophy and a modern system of economics. 
All his learning he dedicated to his country, and the 
constitutions were the best expressions of his eclectic 
philosophy. Though he made a gigantic attempt to be 
practical, the philosopher bested the politician. Egana 
failed because he was Egana and because Chile was Chile. 

Egana's fundamental beliefs as expressed in the con- 
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stitutions of 1811 and 1823 may be briefly stated. Ad- 
ministration should be highly centralized and the execu- 
tive and legislative powers should not be separated. The 
executive should have autocratic authority and the gov- 
ernment in general should be exercised by a bureaucratic 
oligarchy. He believed that the rich and the well-born 
were the only ones capable of giving Chile a decent and 
enlightened government, but that the masses should be 
lifted to a level where they eventually too should be pros- 
perous and cultured. Above all was his firm conviction 
that morals, religion and politics'^" were one, and that 
ethical considerations were as much a stateman’s con- 
cern as any political or economic problem. 

Egana would have gloried in prohibition, governmen- 
tal promotion of business, farm boards, interstate com- 
merce commissions, civil service, blue laws, state control 
of water power, telegraph and railroads, political con- 
ventions to choose candidates, senatorial investigations, 
government by committees, etc. Modern governmental 
processes would have suited him perfectly, and he tried 
to create a government which should provide many of 
the elements just enumerated. 

The life of his document was extremely short, but as 
it is one of the most original and curious of its kind 
written in America during the period 1810-1835 it de- 
serves special consideration. The reception given it dem- 
onstrated that it reflected the ideas of many creoles. 
Thus it achieves the historical importance of bringing 
out at least another phase of the creole mind. 

The constitution of 1823 in accordance with the ideas 
of Egana created a government whose executive was to 
be omnipotent like the Supreme Director of the two 
constitutions of O’Higgins. This executive, however, 
was surrounded by a number of unfamiliar and original 
political creations. But unlike O’Higgins’ power, his 
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omnipotence did not arise from schemes sirpilar to those 
in the constitutions of 1818 and 1822. 

In addition to three ministers, the constitution pro- 
vided for a council of state'^^ — a new organization in 
Chile’s constitutional history. There was to be a con- 
servative senate with a more conventional composition 
albeit with some peculiar functions. On the other hand, 
the second house, the national chamber, was sui generis 
in personnel and powers. Electoral assemblies were sup- 
posed to be the voice of the people in the qualification 
and impeachment (censura) of public functionaries. 

The judicial system^^ also was rather remarkable and 
lived long after the other institutions created by this 
curious code had ceased to exist.^^ The familiar courts 
of 1818 and 1822 reappeared. Technical judges or ex- ^ 
perts were provided in addition for all cases where mere 
knowledge of the law would not suffice to determine the 
legal rightness or wrongness of a case .^2 Egana created 
too a new '^direction of national economy’' with special 
functions, and devoted a separate chapter to the public 
treasury. 

For purposes of local governments^ he divided and 
subdivided the country into ever smaller and sm^aller 
units. Beginning with ten homes as the smallest, he or- 
ganized the nation into comunidades, inspecciones, pre- 
fecturasj subdelegaciones and departamentos^ or prov- 
inces : Egana used the latter terms interchangeably. In 
the larger of the last three divisions there would be 
municipalidades or municipal governments. 

The electoral system®^ was a typical product of Egaiia’s 
mind. He desired that all citizens have a voice in gov- 
ernment by participating in the election and censura^^ 
(impeachment) of public officials. Therefore he created 
electoral assemblies which were to be provincial or na- 
tional according to the officers they were to elect or re- 
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move. The system was complex and the description 
thereof very confused. One gathers, however, that by 
lot and election the assemblies must be kept down to 
four hundred. Evidently this number was reduced by 
half, also by lot, before an election or impeachment could 
take place.^'^ Those then empowered to vote were res- 
tricted merely to a choice of individuals whose fitness 
(idoneidad) had been previously determined by ^'consti- 
tutional magistrates. 

The national electoral assemblies should elect or im- 
peach the Supreme Director, the senators, the justices of 
the supreme court, officers from colonel upward, fiscal 
inspectors, the directors of economy, the attorney-general, 
consultants of the national chamber, and, for the present, 
the justices of the court of appeals.®^ The departmental 
councillors, however, were chosen by the delegations dir- 
ectly and without previous qualifications by the "supreme 
magistrates”.^ But in last analysis the Supreme Director 
it was who chose the governors and delegates, supervised 
elections and determined qualifications.®- In addition 
to the elections and impeachments mentioned above, the 
electoral assemblies were to vote on all those proposed 
for distinction as "well-deserving in heroic degree” (be* 
nemeritos en grado heroico)?^ 

The provincial electoral assemblies formed in the same 
manner as above described elected and removed the jus- 
tices of the courts of appeals of the provinces.®^ They 
had the sole right to remove governors, intendants, jus- 
tices of the peace, and the right also to nominate arch- 
bishops and bishops.®^ The national electoral assemlblies 
on their part, had likewise the sole right to remove the 
ministers of the cabinet, the councillors of state and the 
members of the tribunal for liberty of the press®'^ 

The qualification of persons eligible for high offices 
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was determined by the Supreme Director, the senate and 
the departmental councillors, who verified the fitness of 
from one to three persons for each vacancy.^^ None 
could be proposed for the important offices who had not 
achieved ‘'civic merit''.^^ This was obtained by having 
fulfilled one of twenty-two conditions described in the 
constitution. All were some form of particular service 
to the country. Some of them were : teaching ; unsalaried 
public service ; the betterment of a rural estate ; the legit- 
imate fatherhood of more than six children; the study 
of medicine; assistance to beggars, paupers, lame and 
halt ; the betterment of morals and religion ; free service 
in improving roads, hospitals, asylums and public build- 
ings; etc.^^^ 

The lawmaking procedure illustrates another marked 
peculiarity of this document. At some time or another 
four factors participated in the process of turning a bill 
into a law. One, the Council of State, has been referred 
to above. Another was the senate, composed of nine 
wealthy citizens, whose main functions were supervisory, 
censorial, consultative and legislative. The senators were 
elected for six years and were indefinitely reeligible. 

Another was the national chamber composed of at 
least fifty, but never more than two hundred, national 
consulters who must reside where the senate and Supreme 
Director resided. They were elected for eight years, one- 
eighth being renewed every year. Aside from their part 
in the making of laws, their functions were to approve 
or disapprove the declaration of a defensive war, taxa- 
tion and loans, and the proposals for recipients of the 
degrees of benemeritos comunes and en grado heroico. 
They also named the members of the tribunal for the 
liberty of the press.^^^ Four clauses specified that the 
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national chamber would cease constitutionally to exist 
if it met without proper authorization or transformed 
itself into a permanent body or in any way exceeded or 
abused its legitimate powers. 

The last and most important factor was the Supreme 
Director, elected for four years — reeligible once, who 
must wear the uniform of that official but no other civil 
or military insignia. His general powers were similar 
to those of the executive of 1822 , and were more or less 
the normal attributes of an executive with the customary 
Latin-American extraordinary-power clause.^^^ But in 
the making of laws his function was unique. He had 
the exclusive right to initiate laws, excepting when that 
right belonged to the senate,^®^ which might exercise it 
only twice a year, during fifteen days immediately suc- 
ceeding the completion of the senatorial visits^^"^ and a 
second period six months after the first. When the 
senate initiated laws the Supreme Director assumed the 
role the senate usually played when he had the initiative. 

The usual route of a bilB^® was for it to go from the 
Supreme Director to the council of state and from the 
latter to the senate. With the exception of certain meas- 
ures, a bill became a law if the senate approved it. If 
the senate disapproved it and returned it twice to the 
Supreme Director, this constituted a veto. A deadlock 
between the Supreme Director and the senate ipso facto 
necessitated a call for a meeting of the national consulters. 
And with the exception of sessions to sanction money 
bills and loans, the national consulters never met except 
to decide a deadlock between the executive and the sen- 
ate, If the chamber approved the bill the senate miust 
yield; if not, the bill was killed and was considered as 
not having been proposed. 

Paraphrasing a statement of a Chilean commentator, 
the elections were operas bouffes prepared by the gov- 
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ernment itself. The authority of the Supreme Director 
would be supreme because of his appointive and lawmak- 
ing powers and because of the inefficacy of the senate 
and national chamber as checks. Even if these bodies 
were given effectual powers, they and the Supreme 
Director would act cheek by jowl, as they belonged to 
the old creole aristocracy, the members of which alone 
could fill all the qualifications for serving in public of- 
fice. Traditions and common needs would hold them 
together.^®^ 

The chapter on national morality^^^ contained perhaps 
more than any other part of the document the funda- 
mental ideas of Juan Egana. A moral code was to be 
made by the state which should detail the duties of the 
citizen in all stages of his life and in all states of his social 
life. It should prescribe habits, exercises, duties, public 
activities, rites and pleasures ''which would transform 
laws into customs and customs into civic and moral vir- 
tues’\^^i The virtues were then defined and enumerated. 
Their general tenor was : the dutiful, conscientious, loyal 
and persistent performance of all acts in the private and 
public life of citizens and of their governors. Heroic 
deeds and sacrifices -were especially commendable. The 
development of a reputation for an exemplary life, the 
distinguished discharge of duties and unselfish deeds con- 
stituted other noteworthy virtues. 

A monte pio or gratuity fund was to be established 
to care for indigent benemeritos or their widows or child- 
ren, and provide scholarships for others Beside 
the distinctions already mentioned other rewards were to 
stimulate individuals to greater activity in serving the 
state and in making themselves citizens worthy of it. 
Four great civic holidays were to be established with 
great pomp and ceremony when those virtues were to be 
extolled and the deserving signalized. Each holiday was 
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dedicated to a different object: national prosperity; filial 
love; agriculture and arts; memorials of great national 
heroes.^^^ A Mercurio Cknco, published quarterly by 
the senate, would be devoted to the questions of national 
morality, citizenship, merits and rewards.^^^ 

In trenchant statements a Chilean author sums up 
Egana the man and Egana the statesman: ‘‘Rarely have 
a man and a book been able to represent more faithfully 
the vacillating philosophy of a period of transition ; rev- 
olutionary in aspirations and reactionary in spirit were 
the times when Egana lived.’’ He was ‘‘an ‘anachoric’ 
scholar, a jurist of a school already dead, religious, in- 
tolerant, dogmatic, but a thoroughly honest man”,^^^ 

In less than half a year the constitution of 1823 , much 
to the sorrow and anguish of Egana, was sent to join 
those of 1818 and 1822 . The complex machinery it set 
up required at least 20,000^^'^ or more experienced func- 
tionaries who could not be found in all Chile. Freire 
was suspicious of it; and many felt that its aristocratic 
and monarchistic tendencies would bring great evils to 
the nation. Weight was given to this suspicion of mon- 
archism by Mariano Egana’s proposal that, if the inde- 
pendence of Chile could only be maintained by the estab- 
lishment of a monarchy he be empowered to find a 
prince or king while he was in Europe on a mission to 
London to bolster up Chile’s credit and her reputation 
abroad. 

In addition to the fears of monarchism, there came a 
realization that the document was entirely unsuited to 
its time, and with this realization a desire that it be al- 
lowed, to lapse into “innocuous desuetude” or else be 
replaced by another. Ramon Freire voiced his suspicions 
in his message to the congress. Among other things, 
he said that though it contained very brilliant and 
inspired ideas it could not stand up against a public 
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opinion which opposed it. One reason for demanding 
its suspension was the impossibility of putting it into 
practice, because, perhaps, it was too perfect. This was 
one of the pretexts used to justify movements that ush- 
ered in a stormy period of political upheaval. Egana’s 
masterpiece became one of the constitutions written for 
history. 
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[FOOTNOTES 
CHAPTER IV. 

1 Bernardo O’Higgins was born in 1778 to Ambrosio O’Hig- 
gins and Isabel Riquelme. He was an illegitimate child. 
His father, captain-general of Chile and later viceroy of 
Peru, was born in Ireland. Bernardo O’Higgins was edu- 
cated in Lima and in England. While in England he met 
Miranda and became a loyal member of the Logia Lmitaro 
which he introduced into Chile. Though somewhat arbitrary 
at times, he was a sincere and honest patriot, soldier, gov- 
ernor and man. He probably gave as much thought to the 
peace-time problems of Chile as he did to its emancipation. 
As Supreme Director from 1818 to 1823 he introduced many 
lasting reforms and deserves a prominent place in the consti- 
tutional, military and civil history of nascent Chile. He 
died in Peru in 1842. For the constitutional aspects of 
O'Higgins’ Directorship see Orrego Vicuna, '"El Espiritu 
Constitucional de la Administracion O Higgins”, Revista 
Chilena de Historia y Geografia, Vol. XLII, No. 46, 1922, 
pp. 296-319; Vol. XLIV, No. 48, 1922, pp. 120-163; VoL 
XLV, No. 49, 1923, pp. 242-276; Vol. XLVI, No. 50, 1923, 
pp. 297-369; Vol. XLVIII, No. 52 (though the number on 
the outside cover is 47), pp. 5-77. Also M. L. Amunatcgui 
y B. Vicuna Mackenna, La Dictadura de O'Higgins. Ac- 
cording to the preface, the purpose of the authors was to 
relate O’Higgins’ vain efforts to establish a dictatorship 
and to prove the impossibility of such a system getting roots 
in America. Also the Bpistolario de D. Bernardo O' Higgins, 
annotated by Ernesto de la Cruz, Madrid, 1920 edition, two 
volumes in one. The works of Barros Arana, Galdames, 
Figueroa, Mitre and others abound in references to O’Hig- 
gins. 

2 M. L. Amunategui, La Dictadura, pp. 135-139. 

3 Ibid., pp. 255-258, 316-317; Galdames, pp. 532 et seq.; 
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Orrego Vicuna, op, cit.. No. 46, pp. 312, 317; No. 52, pp. 
32-33; Epistolario, Vol. I, pp. 26, 29; Vol. II, p. 184. In a 
letter to Ramon Freire {Ibid,, Vol. II, p. 191), O'Higgins 
denied categorically that any of his acts were influenced by 
his ministers or by any one else. His very denial, however, 
gives substance to the complaints against him. 

4 Amunategui, La Dictadura, pp. 37-38. 

5 Ibid,, p. 123. 

6 Ibid,, pp. 118-119. These authors admit, however, that 
in the circumstances it would have been impossible to con- 
sult a larger number of citizens. 

7 Galdames, p. 485. The members of the committee were 
Manuel de Salas, Francisco Antonio Perez, Joaquin Gan- 
darillas, Jose Ignacio Cienfuegos, Jose Maria Villareal, Jose 
Maria Rozas and Lorenzo Jose Villalon. See also Aniuna- 
tegui, La Dictadura, p. 219; Sesiones, Vol, II, pp. 5, 7; 
Orrego Vicuna, op, cit,, Vol. 48, p. 126. 

8 Galdames, pp. 502-503. 

9 Amunategui, La Dictadura, p. 227. 

10 Orrego Vicuna, op. cit.. No. 52, pp. 69-70. Besides the 
concordance between certain articles in the two do^cuments, 
Rodriguez' comments reveal some of the authors he had con- 
sulted in preparing the constitution of 1822 and in analysing 
the document of 1818. He refers to Mably, Diderot and 
Grimand. See Galdames, pp. 503-504. 

11 Luis V. Varela, Historia Constitucional de la Eepuhlica 
Argentina, Vol. 4, pp. 224-254, EstaUtto provisional para la 
direccion y administracion del Estado . , , . Buenos Aires d 
5 de Mayo de 1813. 

12 In spite of the friendship between San Martin and O'Hig- 
gins, O’Higgins never followed San Martin's advice regard- 
ing the establishment of a monarchy. 

13 The constitution of 1818 is found in Anguita, Leyes, 
Vol. I, pp. 51-59; also in Sesiones de los Cuerpos Lejisla^ 
tivos, Vol. II, pp. 7-19. On p. 7 there appears a manifesto 
dated May 18, 1818, explaining the delay in the preparation 
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of a constitution and giving the names of the committeemen 
chosen to draft it. The constitution is discussed by Orrego 
Vicuna, op. cit., No. 48. For the preamble see Anguita, 
pp. 51-52. Certain matters are treated topically in Chapter 
VI of the present volume. 

14 Anguita, Leyes, Vol. I, pp, 51-52. 

15 Galdames, p. 487; Orrego Vicuna, op. cit., No. 48, p. 130. 
Orrego Vicuna quotes Barros Arana as saying that there 
were not two dozen persons in the whole country able to 
discern between the extension and limitation of the attributes 
of the high offices of the state. This by way of a com- 
mentary on O’Higgins’ "'plebiscite”. 

16 Galdames, p. 489. Three senators also members of the 
drafting committee were Jose Ignacio Cienfuegos, governor 
of the bishopric of Santiago; Francisco Antonio Perez, dean 
of the tribunal of appeals; and Jose Maria Rozas. Alter- 
nates appointed were also very distinguished members of 
the Chilean aristocracy. 

17 Const, of 1818: Del Poder Ejecuiivo, Tit. IV, Chap. I. 
Whenever the text treats of a single constitution, the words 
""constitution of” will be omitted in the footnotes. 

18 De la Potestad Lejislativaj Tit. Ill, Chaps. I, II and 
III. 

19 De la Autoridad Judicial, Tit. V, Chapt. I, II and IIL 

20 De los Departamentos 0 Secretarias del Poder Ejecutivo, 
Tit IV, Chap. III. 

21 De los Gohernadores dc Provincias i sus Tenicntcs, Tit 
iV, Chap. IV. 

22 De la Eleccion de los Subalternos del Poder Ejecutivo, 
Tit. IV. Chap. V. 

23 Ibid. 

24 Tit V, Chap. II, Art 3; Chap. Ill, Art. 7. 

25 Tit IV, Chap. I, Art 10; Chap. II, Art i. 

26 See footnote 22, page 109. 
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27 Tit. IV, Chap. I, Arts, 1-2. 

28 Tit IV, Chap. 11 . Limites del Poder Ejecutivo, 

29 Tit IV, Chap. II, Art i. 

30 Tit. V, Chap. II, Arts. 3, 12. 

31 Galdames, p. 502; Amunategui, La Dictadura, p. 224; 
Jorge Huneeus, Ohras de: La Constitucion ante el Congreso, 
Tomo I, p. 50. 

32 Huneeus, loc, cit. 

33 Galdames, pp. 500-501: Amunategui, La Dictadura, p, 
221; Orrego Vicuna, op. cit., No. 52, p. 60; No. 48, p. 145, 

34 Galdames, p. 516. 

35 Orrego Vicuna, op. cit., No. 52, p. 37, This author said 
of the artifice: ^The wife of Caesar should not only be sin- 
less but appear so too.'’ Constitutional ''appearances” count- 
ed for much. 

36 Galdames, pp, S31-532; Orrego Vicuna, op. cit., No. 50, 
pp. 319-369; No. 52, pp. 5-31. These pages treat particularly 
of the constitution of 1822. Vol. VI of the Sesiones is 
devoted to the Convencion Preparatoria and the Corte de 
Representantes, 1822-1823. 

37 Sesiones, Vol. VI, pp. 9-23. There appear in these pages 
affidavits of many officials stating that they had received 
orders to see that certain designated persons were elected 
to the Convencion Preparatoria. O'Higgins' defense appears 
in the Epistolario, Vol. II, p. 198, in a letter to Ram6n 
Freire dated January 14, 1823. He says that he did inter- 
vene because "I wanted good men, quiet and apart from 
all parties”. He said further that that was common prac- 
tice everywhere — even popes intervened in elections, p. 199. 
This excuse does not agree with the one given in the pre- 
ceding note. The former was a personal explanation, the 
latter a public one, 

38 Galdames, p. 534. 

39 Amunategui, La Dictadura, p. 338. 
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40 Mas afuera literally means ‘Tarther out” and is the cur- 
rent expression in Chile used to designate political exile. 
O^Higgins went to Peru. He never returned to the territory 
of the nation he, in no small measure, had brought into 
being. 

41 Orrego Vicuna, op, cit,, No. 52, p. 67. This constitution 
appears in Anguita, Leyes, Vol. I, pp. 102-113; and in 
stones t Vol. VI, pp. 332-344. See Sesiones, Vol. VI, pp. 
263, 273, 276, 278, 280, 318, 320 and 325, for debates on 
various articles. 

42 All matter is discussed under the following titles (and 
numbers) : I. The Chilean Nation and Chileans. II. The 
Religion of the State; III. The Government and the Cit- 
izens; IV. The Congress — its formation; qualifications of 
electors and deputies; attributes; lawmaking; court of rep- 
resentatives ; V. The Executive Power — -election and term ; 
attributes and limitations; ministers of state; VI. Internal 
Government — higher judges; municipal councils; VII. Judi- 
cial Power — tribunals of justice; chamber of appeals; just- 
ices of peace; administration of justice and individual guar- 
antees; VIII. Public Education. IX. The Military Forces; 
X. The Observance and Publication of the Constitution. 

43 Orrego Vicuna, op cit,, No. 52, pp. 10-31. 

44 'Xa Convencion a los Habitantes de Chile” in Sesiones, 
Vol. VI, pp. 34.3-344* 

45 Art. 12. 

46 Art. 86. A box with three keys contained a paper on 
which the Supreme Director put the names of those who 
should act as regents. If he felt death approaching he called 
the other two holders of keys — he himself kept one — and the 
names were read. The sealing and opening of the box and 
the placing therein of the ballot was an important obligatory 
ritual on certain holidays. The constitution did not explain 
how the Supreme Director was to know or recognize the 
symptoms of approaching death. 

47 Art. 17. 

48 Art. 190. 
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49 Art. 144. 

50 Art. 153. 

51 Arts. 22, 25, 29. 

52 Art. 18. 

53 Apparently, then, four deputies also sat or could sit 
in the senate when congress convened. 

54 Arts. 61-79. 

55 Orrego Vicuna, op. cit., No. 50, p. 363. 

56 According to Galdames, p. 552. He imputes the inven-* 
tion of this scheme to Rodriguez Aldea. Galdames believes 
that the court of representatives was of much more impor- 
tance in giving the Supreme Director omnipotent powers 
than the electoral machinery. If the constitution had been 
in operation for a long period, the electoral machinery might 
have become the real source of autocratic power. Galdames, 
pp. 546 and SS2. 

57 Ibid., p. 552. 

58 Ibid., p. 553. 

SO Art. 123. 

60 Art. 120. 

61 Art. I2X. 

62 Orrego Vicuna, op. cit., No. 52, p. 32; Galdames, p. 555. 

6 $ Huneeus, p. 51; Galdames, p. 539. Art. 8i reads as fol- 
lows: ^The Supreme Director will always be elective and 
never hereditary; his term shall be six years and he may 
be reelected once for four years more.” 

64 Galdames, pp. 555 et seq. for the political movements 
of 1823. 

65 Ibid., p. 562. The members of the board were Jose 
Miguel Infante, Fernando Errazuriz and Mariano Egana. 

66 The other members were Manuel Novoa for Concepcion 
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and Manuel Antonio Gonzalez for Coquimbo. Galdames, 
P- 570. 

67 Anguita, Leyes, Vol. I, pp. 114-118. This document was 
not properly a constitution but a makeshift arrangement sim- 
ilar to the project of federation of 1812. It contained forty% 
one articles with sections devoted to Disposiciones Generates, 
Gobierno, Senado, Potestad Judiciaria, Division Politic a del 
Estado, Congreso Jeneral Sesiones, Vol. VII, treats of the 
Congreso de Plenipotenciarios, For the Act of Union see 
pp- 33-36- 

68 Galdames, p. 571. 

69 Galdames, p. 595. 

70 Ibid., p. 598. Juan Egaha was born of a Chilean father 
in Peru, where he received the degree of doctor of civil and 
canon law. Juan Egana and his son, Mariano, played im- 
portant roles in the revolution and during the early days of 
independent Chile. There is as yet no good biography of 
Juan Egaha. For the purposes of this study the chapters 
in Galdames^ La Evolucion are the most satisfactory. The 
first, pp. 209-257, is devoted to Juan Egaha’s project of 1811 
and the second, pp. 567-658, to the constitution of 1823. 
See also Figueroa, Diccionario Biogrdfico de Esfranjeros en 
Chile, pp. 80-81 ; and Marcial Martinez, Obras Completas, 
Vol. 10, pp. 373 - 395 - 

71 Galdames, p. 598. 

72 Ibid., p. 600. A very interesting document entitled Me- 
moria para la Constitucion de Chile Promulgada en 182^, 
signed by Juan Egaha, is found in Rev, de Plist, y Geog,, 
Vol. XLII, No. 46, pp, 188-223. It is a defense of the con- 
stitution, an attack on those who caused it to fall, and an 
explanation of many of its virtues. Egaha’s faith in his 
own handiwork is very clear, as is his bitterness at the down- 
fall '‘of the most celebrated (festejado) and most solemnly 
recognized code of the nation’’ (p. 223). His final outburst 
is, that in Chile Directors were becoming more and more 
like Ferdinand VII, in which case no liberal and intelligent 
constitution would be respected. 
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73 Galdames, p. 624. 

74 Because Egana was an avid reader, a scholar and a 
profound thinker, one of his greatest handicaps was his vast 
erudition. 

75 Many of Egaha’s writings have been reprinted in the 
Col de Hist, i Docs, In Vol. 18, pp. 3-24, is a speech re- 
ceiving Carrasco as vice-patron of the University of San 
Felipe; on p. 19 he discusses the economic conditions of 
Chile. See Vol. 19: Hechos Memorables, pp. 47-95; Plan 
de Gobierno, pp. 99-109; Plan de Defensa, pp. 113-166. 

76 Galdames, pp. 246, 249, 252, 255. References are found 
in these pages to Egana’s readings and to his constitutional 
philosophy. 

77 Galdames, p. 623. 

78 For the constitutions of Juan Egana see Anguita, Leyes, 
Vol. I, pp. 126-143; for the project of 1811 see Sesiones, Vol. 
I, pp. 212-255; for the constitution of 1823 see Sesiones^ Vol. 
VIIL pp. 644-661. Vol. VIII of the Sesiones is devoted to 
the constituent congress of 1823. References to the constitu- 
tion, debates and comments are found on pp. 113, 275, 276, 
435, 458, 459, 470, 528, 565 and 572-641 passim, Egaha^s 
part in framing the constitution of 1833 discussed below, 
P- 

79 Arts. 21-27 and 28-32. The council of state was divided 
into seven sections: i. Internal government, justice, legisla- 
tion and elections; 2. Commerce and foreign relations; 
3. Education, morality, services, merito nacional, ecclesias- 
tical affairs; 4. Treasury; 5. Army and navy; 6. Mines, agri- 
culture, industry and arts; 7. Public establishments and 
police. The members, unsalaried, were two judges of the 
supreme court, a high ecclesiastic, a military chief, a fiscal 
inspector, and two directors of national economy. It was 
to be consulted regarding bills, appointment of ministers of 
state, budgets and in grave problems, 

80 Art. 116-179. 

81 Roldan, p. 8g; Huneeus, p. 51. 

82 Arts. 176-179. 
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83 Arts. 190-224. 

84 Art 195. 

85 Arts. 75-91. 

86 Art. 96. Censura meant right of the nation to 
remove the functionaries if it is believed that they do not 
fulfil their obligations or that they abuse their stewardship”. 

87 Art 86. 

88 Arts. 92-93. The determination of fitness is expressed 
by the Spanish verb, calificar. See Infra, p. 102, for fuller 
discussion. 

89 Art. 99. 

90 Art. 93. 

91 Arts. 19 1 -193. Military and political functions were 
united in the departments. 

92 Art 14. 

93 Art. 88. 

94 Art. 1 01. That is, as the courts of appeals were created. 

95 Art 102. 

96 Art 103. 

97 Art 100. 

98 Arts. 106-107. 

99 Art 1 14. 

100 Art 1 15: 1-22. 

101 Arts. 35-40. 

102 Arts. 60-74. 

103 Art. 69. 

104 Arts. 14-20. 

105 Art 18:9. 

106 Art 18 :3. 
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107 Arts. 52-59 outline “other methods of making effec- 
tive the attributes of the senate’’. Each of the nine sen- 
ators was given the general supervision for one year of a 
different branch of government. Three were entrusted with 
the duty of keeping track of the activities of all citizens 
so as to reward them with their merito civico or benemerito 
or benemerito en grado her die 0 degrees, or to take steps 
to instruct or punish those not living up to the standards 
set. Evidently merito civico corresponded to a B .A. in 
patriotism; benemerito to an M. A.; and en grado heroico 
to either a Ph. D. or an LL, D. in the arts of citizenship. 
Every part of the country would be visited by a senator 
once every three years. On these tours the senators were 
to observe conditions in eleven different fields (Art. 58:1-11) 
which included behavior of citizens and functionaries, ob- 
servance of laws, the militia, morality, religion, education, 
expenditures and collection of revenues, etc. 

108 Arts. 41-51. 

109 Galdames, p. 617. 

110 Arts. 249-261. 

111 Art. 249. 

112 Art. 251. 

113 Art. 254. 

114 Art. 258. 

1 15 Art. 259. 

1 16 Galdames, p. 640. Of all the Chilean writers whose 
works the author has consulted, Luis Galdames is the only 
one who has consistently studied, not only the constitutions 
he describes but their authors as well. The careless ref- 
erences and easy interpretations of Roldan, Huneeus, and 
even of Lastarria, lead one to believe that their reading of 
the early constitutions was hurried and superficial. An 
example is Roldan’s statement, p. 90, that the executive of 
the constitution of 1823 was very weak and almost power- 
less. 

1 17 Galdames, p. 641. 

118 Ibid,, p. 646. 
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CHAPTER V. 

FROM LIBERAL FEDERALISM 
TO CONSERVATIVE CENTRALISM, 1826 - 1833 

In the years 1810-1823 Chile had tried many a form 
of government and each had failed. There had been 
governments with plural executives, administrations with 
a highly centralized executive power, an absolute mon- 
archy during the royalist reaction, the constitutional dic- 
tatorship of 1818, the semi-monarchical regime of 1822, 
and the highly moral paternalistic and aristocratic gov- 
ernment of 1823. A Chilean monarchy had even been 
considered. Only federalism had not had a trial. In 
the period 1826-1833 three more attempts were added 
to Chile’s list of constitutional experiments. The first 
in 1826 under the aegis of Jose Miguel Infante was, at 
last, a federal regime; in 1828, under the guiding hand 
of Jose Joaquin de Mora, a compromise constitution was 
promulgated; and finally, with the omnipresent Diego 
Portales in the background as the ruling spirit, came the 
triumphant basic law of 1833. 

The years between 1823 and 1828 are often referred 
to as a period of chaos and anarchy. And they were. 
Many problems, financial, religious, military and political, 
complicated the government of Freire, again a dictator. 
Maintaining himself by his control over the army— in- 
deed, if it had not been for this support the country 
might easily have fallen apart— he assembled three fruit- 
less congresses. The provinces of Coquimbo, Concep- 
cion and Santiago erected their own provincial govern- 
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merits but left the army and foreign affairs to the dic- 
tator.^ On January 10, 1825, a simple law completed the 
legal rout of the constitution of 1823. On November 12, 
1825, Freire named Jose Miguel Infante, the liberal fed- 
eralist, to preside over a directorial council while he went 
to Chiloe to finish the task of incorporating that archipel- 
ago into the nation. ‘'The presidency of Infante in this 
provisional government meant the triumph of the liberal 
tendencies.”^ His federalist theories coincided with a 
federalism de facto, bringing interesting consequences. 

Before describing the congress of 1826 it is necessary 
to sketch briefly some of the factors giving rise to the 
desire for the form of government it set up. The idea 
of federalism had certain historical roots.^ In 1812 and 
1823 the three provinces had signed conventions to reg- 
ulate their relations and to create provisional govern- 
ments. Rivalry between them and jealousy of the capital 
were constant centrifugal forces. The friction between 
outstanding leaders of one province and those of anoth- 
er contributed their bit to the demand for greater prov- 
incial autonomy. Geographically the three provinces 
were somewhat dissimilar in climate, systems of prod- 
uction, economic problems and needs. Even the society 
of each had its own regional aspects and loyalties. More 
powerful than these forces, however, was an ideolog- 
ical or doctrinaii'e addiction to the concept of federalism. 

All of the pent-up emotions of the federalists came 
pouring out in perfect torrents of oratory in the constit- 
uent congress that met on July 4, 1826. It came together 
after an election ordered by Freire and seems to be the 
first of the assemblies covered by stenographers whose 
notes have been preserved.^ The daily debates are avail- 
able, and from these it is possible to create a clearer pict- 
ure of a typical Latin-American constituent assembly in 
operation. This congress seemed to be more homogeneous, 


118 



CONSTITUTIONS 1826-1833 


dynamic and liberal than any which had preceded it. It 
was furthermore decidedly federalist in tendency. Most 
of the discussions were paeans of praise to that idea. 
Freire in his presidential message sounded in an eloquent 
peroration the keynote of the convention: constitu- 

tion — this is the universal cry of the Chilean people, the 
zenith of their desires, and the foundation on which all 
my hopes are based.’’^ 

It would seem that all the previous constitutions of 
Chile had counted for nought ; in other words, none had 
been federal in character. Federalism and liberalism were 
considered virtually synonymous, and centralism and con- 
servatism the cause of all evils. The enthusiastic orators 
adduced proofs of their contention. They pointed to 
Colombia, Peru, Buenos Aires and Janeiro (.yfr), to dic- 
tatorships, revolutions and sixteen years of instability, 
not only in those countries but in Chile, all of them the 
victims of one great malevolent institution — centralized 
government.^ The great efficacy of a federal regime 
was proved also by the history of the United States and 
Mexico. One of the members read a report from a mes- 
sage of the president of Mexico in which he attributed 
the great prosperity and progress of Mexico to its federal 
constitution.'^ All the previous congresses of Chile had 
ended in violence.® They had been dominated by a big- 
oted and entrenched aristocracy that refused to abolish 
the mayorazgos and vinculaciones and to adopt any liberal 
ideas. Santiago had grown while the other provinces 
vegetated — all due to centralism.® Statements of this 
sort flew thick and fast while the feeble protests of dis- 
senters are difficult to pick ouk 
Jose Miguel Infante^® was the prime leader and mov- 
er. He appears to have been a fanatic on the question. 
Even after the failure of his federal republic he doggedly 
persisted in preaching federalism in El Valdiviano 
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deral, a magazine he financed and edited until his death 
in 1844. In the assembly he barked out with vehemence 
at those who failed to follow his arguments. He said 
on one occasion that no one with common sense could 
call himself a republican and not be a federalist.^^ On 
another he stated that ‘The day [federalism] is promuL 
gated in Chile it will become unnecessary to fear base 

intrigues, and the influences of depraved individuals 

who seek to tyrannize us will end.’’^^ Argumentation 
was futile and infantile — “the benefits of federalismi are 

too obvious to need proof the observation of facts 

is enough even despots tremble at the cry of Federa- 

His constant references to the United States 
would indicate that he considered the Constitution of 
1787 the perfect and ideal one.^^ 

A constitutional committee was formed.^® Cienfuegos, 
Infante and Vicuna were the most active members, judg- 
ing by the number of their speeches. Farinas spoke fre- 
quently while Elizondo and Pineda rarely expressed 
themselves. It was the fate of the committee, however, 
to draft a complete code which remained merely on 
paper. Actual federalization came about as the result of 
provisional laws issued from time to time, but the draft, 
like Egana’s unpromulgated project of 1811, was never- 
theless to exercise great influence on the next two consti- 
tutions of Chile. 

The principal sources of the draft, as well as of the 
provisional laws were the Mexican constitution of 
1824,1^ the Constitution of the United States and the 
Spanish constitution of 1812. As the last-named was 
based largely on the French document of 1791, four coun- 
tries may be said to have offered ideas for the federal con- 
stitution of Chile. It is the first case in the history of 
Chile where the basic law of a far distant Latin-Amer- 
ican country v/as to influence its constitutional developn 
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ment, and one of the few instances of such borrowings 
in all Latin America in the period 1810-1835. Knowl- 
edge of English was restricted to very few, and the ad- 
vantage of using the Mexican adaptation of the Constitu- 
tion of 1787 was two-fold: it was in Spanish and, as 
was believed, it had been mbulded to Latin-American 
needs and had been highly success ful.^'^ 

The congress organized piecemeal a government by 
decrees issued from July 8, 1826 to February 14, 1827. 
The method is indicative of the sudden and frequent de- 
partures from an orgy of oratory in order to be practical. 
Chile was now definitely called a federal republic^® The 
term ^'president” was introduced; there was also a vice- 
president.^^ Governors popularly elected were to replace 
the old-time delegates.^^ As a matter of fact, the cen- 
tral government itself appointed the first governors and 
was thus the first to violate the constitution. The munic- 
ipal councils were to be popularly elected^^ as well as the 
priests to parishes that were vacant .22 The latter was 
a distinct innovation. There should be no forcible re- 
cruiting.2® In all the provinces assemblies were to be 
established. One deputy should be elected for each cu- 
racy (curato) by persons who either were literate or who 
possessed a capital of 1,000 pesos . 2 ^ 

The territory was divided into eight provinces. If the 
division should prove unsatisfactory, the next legislat- 
ure might alter the division or the boundaries in order to 
improve the territorial demar cation. ^5 Popularly elected 
intendants should replace the governor-intendants.^® 
Every municipal office was to be unrenounceable.^ 
Ramon Freire was given the political and military 
command of the republic until the congress should elect 
another executive. He was to issue an amnesty to all.^ 
The powers of the president were outlined in another 
decree. They were the usual functions of an executive 
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but without the freedom from restraints granted to pre- 
vious heads of government. He was rendered very much 
subject to the national legislature.^^ There were certain 
expressed limitations on his powers, and all authorities 
were prohibited from interfering with certain inalienable 
rights of the individual.^^ In this negative fashion a 
bill of rights was redacted. 

The only novelties were the clauses which forbade mon- 
opolistic^^ concessions to companies or corporations and 
the establishment of hereditary vinculaciones, honors, 
etc. The quartering of soldiers in private homes was 
also prohibited.^^ Only in the case of rebellion or in- 
vasion could the provisions regarding the individual and 
his property be suspended. The residencia was retained 
for all functionaries.^^ 

In this sequence the republic was organized by decrees 
and degrees. The omissions were as conspicuous as the 
haphazard manner of providing for a governmental ma- 
chinery. Nothing was said about a legislative branch. 
The draft, though never promulgated, provided for all 
the usual elements in a government. Disorders within 
the congress and in the nation evoked the disgust evident 
in a decree dissolving the congress and appealing to the 
provinces. Federalism had failed. Liberalism would 
be given another trial but not another decentralized reg- 
ime. This governmental paper joined all the other ‘'per- 
manent” and '^ideah’ constitutions and remained, for his- 
tory, mute evidence of an unsuccessful experiment that 
left nevertheless a legacy of liberalism. 

With the collapse of federalism problems piled up. 
The armly was restless, the provinces were agog and even 
the central government was weakening. In ten months 
Chile had four presidents. Freire resigned, Pinto, the 
vice-president, assumed control, and it was he who got 
the congress to sign its own death warrant on June 19, 
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1827. The congress appointed a '^national commission’^ 
to carry on. The provinces were dilatory in expressing 
their preference as to a form of government but finally 
cast their votes for a popular representative republican 
regime.^^ 

Pinto, a liberal, decided to convoke a new congress. 
Parties with apt appellations began to emerge and to 
appeal for popular approval. The liberal supporters o£ 
the government were known as pipiolos and leaned to 
federalism. The ultra-federalists like Infante, very re- 
duced in numbers, were practically impotent and unheard. 
Many liberals stood for a centralized regime '^equidis- 
tant from despotism and demagogy”. These, with Gan- 
darillas among them, were joined by Diego Portales, who 
though not a liberal in their sense, had personal reasons 
for opposing Pinto. Because of his connection with it, the 
party was known as los estanqueros,^^ The pelucones 
were the conservative colonial aristocracy and the clergy. 
Pipiolo and pehicon for many years to come were the 
respective designations for the liberal and the conserv- 
ative.^^ An unruly element was trying to get O’Higgins 
back from Peru into power again and formied an O^Hig* 
ginisfa party 

The elections returned a great majority of the pipiolos; 
and on February 25, 1828 the congress met. It named a 
committee to prepare a constitution,^^ which passed on 
to Santiago Concha the main responsibility therefor. He 
in turn entrusted to Jose Joaquin de Mora the task of 
cornpiling and editing it. In the end it was largely the 
product of Mora’s political philosophy. In two months’ 
time it was ready for debate, article by article, and on 
August 8, 1828 it was adopted.*^® Some observations re- 
garding the setting of this document are pertinent at this 
point. 

Not all the debates regarding the constitution of 1828 
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have been preserved, but from two journals which ap- 
peared while the congress was in session it is possible 
to gain an insight into the mentalities of some of its 
leaders. One of these papers was El Constifuyente^ ed- 
ited by Jose Joaquin de Mora, and the other El Vijia^'^ 
Though the articles they contain are anonymous in both 
cases, it is quite well substantiated that Mora’s ideas and 
commentaries were expressed in El ^ 

A more realistic spirit began to appear. Disgust with 
former constitutional attempts was very evident in rmny 
articles. The former constitutions were charactefized 
as vain or useless attempts; and every failure, it was 
claimed, had increased the feeling of disrespect for con- 
stitutions 'Vhich like fugitive meteors disappeared, leav- 
ing no trace behind them”>^ Somewhere it was in- 
timated that the previous constitutions or those of other 
Latin-American nations had been ^^governments of^ the 
wealthy supported by armed forces and by vast client- 
eles”.^ This expression, though applicable in general to 
Chile’s neighbors, referred specifically to Chile. The con- 
stituent assemblymen of 1828 very definitely wished to 
react against all forces of that sort. Though they were 
liberals it is evident that they were learning from* ex- 
perience. Especially vivid in their minds was the fiasco 
of 1826. 

The rules laid down in one number of El Constituyente 
for developing 'Veneration” for laws and constitutions 
revealed that the Chileans were beginning to see clearly 
some of the reasons back of the disrespect for laws. One 
of them was the fact that the laws of independent Chile 
were considered in the same light as those of colonial 
Chile and therefore to be obeyed or not. Another was 
the crass ignorance of what a constitution represented. 
These rules were five in number: first, teach the con- 
stitution; second, multiply the number of printed copies 
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and distribute them; third, organize national festivals 
dedicated to the constitution; fourth, request the priests 
to preach love for it ; and fifth, send commissions of dis- 
tinguished citizens to the provinces to explain and extol 
it.^^ 

Mora’s philosophy is expressed primarily in the con- 
stitution, but his commentaries on the draft of the in- 
strument of 1828 are illuminating. He perceived the 
folly and wastefulness of pure political ideology and 
frankly ridiculed many phrases and provisions. He 
could not understand why being born in Chile better fitted 
one to govern Chile. Many a Chilean had been born, 
for example, in Mendoza during the reconquest and was 
thereby debarred from certain offices. The birth of an 
individual, he contended, merely proved that at a given 
moment a woman had been at a certain place, and had 
nothing to do with a person’s fitness.'^^ The idea that 
marriage made a person responsible and entitled him to 
greater legal privileges seemed to him absurd. For, as 
he says, imagine a young scapegrace of sixteen who is 
forced to marry — why should that circumstance make 
him better fitted to vote than others of greater or lesser 
age?^'^ Some clauses reminded him of a dictionary's and 
others he considered tautological and ludicrous. 

In the constituent assembly itself there was much hag- 
gling over expressions, words and phrases but very little 
over great political principles. Most were unable to dis- 
cuss finer points of political science than the merits or 
demerits of federalism or centralism. Debates had there- 
fore to be restricted to questions of language. Was the 
nation, for example, a union or an association? If one 
or the other, was it political, or of native or legal citizens, 
or both, or none, or of all Chileans, etc.? This discus- 
sion extended over several days.^^ It would have been 
comprehensible in 1810 or 1818, when Chile began her 
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political life, but in 1828, after so many constitutions and 
ten years of experience, it would seem that at least some 
details of constitutional language might have become 
stereotyped. The changing character of the personnel 
of the assemblies, the abysmal ignorance of political 
science and the fatal attractiveness of words explain the 
temper and behavior of this assembly and others. 

The preceding paragraphs must make it clear that after 
ten years of independent life there was still much to be 
accomplished, even though some progress can be reg- 
istered. It was in the kind of atmosphere just described 
that the constitution now to be discussed came into being. 

Its 134 articles were based mainly on the French rev- 
olutionary constitutions, the Spanish constitution of 1812, 
the earlier ones of Chile, and on Infante’s project of 
1826.^^ It was distinctly a compromise between cen- 
tralism and federalism but not between liberalism and 
conservatism, as its spirit was essentially liberal through- 
out. Many of its liberal characteristics are discussed 
below. 'Tt was far too liberal for its day and did not 
withstand its first test.”^^ The revolution of 1829 which 
merged into a civil war overthrew it and its supporters. 

The constitutions of 1828 and 1833^- created similar 
machineries of government, except in the administration 
of the provinces. Theoretically the constitution of 1833 
was a revision of that of 1828. Keeping in mind the 
liberal origin of the one and the conservative origin of 
the other, and the fact that the first of these was really 
never put into operation, it is justifiable to discuss here 
the points of variance between the two. 

The constitution of 1828 was very liberal in regard 
to citizenship and religion. It retained naturalization 
ipso jure, which was abolished in 1833. In 1828 the 
rights of man received more attention, not only in the 
section on rights but also in the provincial assemblies the 
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individual was accorded a larger degree of self govern- 
ment. Whereas the constitution of 1833 had an arbitrary 
number of senators — ^twenty, that of 1828 provided that 
two should represent each province.^^ More deputies 
were to be elected according to the first than to the sec- 
ond, and the property qualifications were higher in the 
latter document.^^ All money bills were to originate 
solely in the chamber of deputies in both cases.®^ 

The law-making procedure according to the constitu- 
tion of 1828 was simple. If both houses passed for the 
second time a bill that had been vetoed by the executive 
he must promulgate it as a law.®® In that of 1833, if 
the executive rejected a bill in toto it was considered as 
not having been proposed at all.®'^ Also a two years’ 
delay and other trammels imposed for the reconsider- 
ation of a bill rejected by the executive slowed up the 
law-making procedure and gave the executive great 
leverage in controlling legislation.®^ It was consonant 
with the fundamental principles of Mora, as in the^code 
of 1828, that the legislative should be stronger than the 
executive; and the ease with which the legislature could 
override a presidential veto illustrated one of the many 
ways in which that document respected the individuaTs 
right to govern himself.®^ 

The constitution of 1828 provided for a vice-president 
while that of 1833 did not. He was to be subject to all 
the regulations affecting the president. Both had to 
give up their offices the very day their terms expired 
whether new executives had been elected or not.®® They 
were impeachable during their terms and for a year after 
their termination.®^ The document of 1828 also outlined 
a number of limitations upon the executive’s powers and 
activities®^ — it provided a five-year term without imme- 
diate reeligibility,®® whereas the constitution of 1833' was. 
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as will be seen, most generous in all its provisions re- 
garding the executive. 

According to the basic law of 1828, furthermore, in 
each province there were to be a provincial assemibly and 
an intendant. The deputies of these assemblies should 
be elected directly by the people for two years. Some 
of their functions were to nominate senators and pro- 
pose lists of three for such local officials as intendants, 
vice-intendants and justices of the peace. Others were 
concerned with local problems, projects, improvements, 
establishments, transportation, production, revenues, cen- 
sus, etc. The intendants and vice-intendants were to be 
chosen by the executive from the lists in question, pre- 
sented by the provincial assemblies. The municipal gov- 
ernments and the local governors were provided for on 
liberal principles. The former should be elected directly 
by the people and the governors by the municipal gov- 
ernment. Within the field of their jurisdiction they were 
practically autonomous.®^ 

The constitution of 1828 has been variously judged,®^ 
some considering it the best evolved in Chile, others prais- 
ing its liberal spirit and many thinking it far too advanced 
for its days. Still others have believed that the civil war, 
which it indirectly occasioned, was due to its imperfec- 
tions. Thus maligned or praised, even in its day it 
caused much comment ond produced the first real consti- 
tutional problem of Chile, It also had the distinction of 
having influenced the framers of the Uruguayan consti- 
tution of 1829. 

The constituent assembly that gave this document to 
the light of day closed its sessions June 31, 1829, after 
naming a commission to carry on until the elections for 
a congress and executive should be held. The congress 
almost literally dashed itself and the country to pieces 
when it came to deciding the election of the vice-president 
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as no one had received an absolute majority in the provin- 
cial electoral assemblies. Whether the congress violated 
the spirit or the letter of the constitution when it chose 
Joaquin Vicuna does not belong in this discussion. The 
fact is that Vicuna was a liberal while the two with more 
votes than he were conservatives.^^ 

This question again divided the country into two 
groups the pipiolos on one side defended their congress 
and the election; on the other side were the pelucones, 
estanqueros and O^Higginistas, Pinto declared the elec- 
tions null and void, resigned and handed the presidency 
over to Vicuna. This was the last straw, and in the civil 
war which ensued General Prieto led the revolting con- 
servatives and General Freire the liberals. Both armies, 
one the constitucionalista, the other the libertador, were 
fighting for the constitution — a constitution one party had 
violated and a constitution the other had never accepted ! 
Such was the castes belli. 

A self-appointed board of government in Santiago — 
of conservatives — gave way to a congress of plenipoten- 
tiaries of the provinces. This assembly annulled the acts 
of the previous congress, chose a conservative president 
and vice-president and called Diego Portales to be the 
minister of war and interior. Soon the battle of Lircay 
in 1830 was to give the conservatives the palm and settle 
which party was henceforth for many decades to direct 
Qiile’s development. 

The creole aristocracy as a class, that is, in its collect- 
ive and most conservative aspect, had not had much chance 
to control affairs. They had lacked a leader. Now they 
had one in Diego Portales,^® in every way a man after 
their own heart. A mixture of Hamilton and Cavour, 
this remarkable man, ruling from behind the scenes, 
brought the creole aristocracy into its own. 

The liberals had confiscated church property, abolished 
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the mnyorazgos and vinculaciones, and attempted to en- 
throne individualism by a decentralized government. They 
had let loose many forces which instead of being progres- 
sive turned out to be anarchical. The army had taken 
too active a role in recent political movements and was 
wearing out the patience of the people and their gratitude 
for its part in emancipating Chile. Weary with constant 
turmoil, nearly all Chileans were ready to settle down 
on any basis that would bring peace and prosperity. 

One man seemed to see more clearly than all others 
the problems at hand, the elements available for solving 
them and the methods which had to be used. A business 
man, a member of the creole aristocracy, he won the con- 
fidence of the conservatives and the inKagination of the 
masses. As minister, while presidents were changed over 
his head, he set himself, like Cavour, thoroughly to pre- 
pare the stage before another constitution should be foist- 
ed on the country. Diego Portales by force and by com- 
mon sense accomplished what all others had failed to do. 
Common sense as a sound principle of political science 
had been curiously overlooked! 

Portales first reformed the army — exile, execution 
and demotion were methods used. He subordinated that 
body to the will of the civil authorities and excluded all 
but loyal conservatives from the government offices. He 
restored the Church its property and paved the way for 
a greater union and cooperation between the Church and 
the state, not because he was primarily religious, but he 
knew his people and the value of the Church as a stabiliz- 
ing agency. He restored the mayorasgos and vinculacio- 
nes and thereby cemented the loyalty of the creoles. He 
improved the administration of justice. Business pros- 
perity began to return. Relying on a willing aristocracy, 
an obedient army and a helpful clergy as the sole vital 
social forces of Chile capable of giving to the state a 


130 



CONSTITUTIONS 1826-1833 


permanent organization adaptable to Chile^s needs and 
conditions, he opened the way for the framing of an- 
other constitution. Portales’ intuition — he had no school- 
ed philosophy — led him to believe that elements born of 
the soil would create a government appropriate to them, 
and that was the only kind which could take root and 
become permanent. 

The executive and the plenipotentiaries issued a law 
for elections to a congress. They revised the electoral 
system provided in the constitution of 1828 so as to leave 
the control with the upper classes. The pipiolos re- 
frained from voting, so that there was no contest.®^ The 
congress met June 1, 1831. On September 18 Prieto 
was made president of the republic, a post Portales re- 
fused to accept 

The battle of Lircay did not solve the constitutional 
problem! For the first time in Chile’s history genuine 
constitutional questions began to be ironed out in assembly 
halls rather than on the field of battle. Definite progress 
in constitutionalism was thus registered and though, as 
has been remarked, Chile’s constitutional practice might 
differ from that of older and more stable states, it was 
nevertheless constitutional practice. In this case. Article 
133 of the constitution of 1828 was debated both as to 
its spirit and letter. And this oratorical battle was the 
tangible evidence of the constitutional advance, because 
there had been no particular qualms about outlawing 
previous documents on the ground that their clauses on 
revision or amendment were not being observed. 

The article just referred to stated that the constitu- 
tion of 1828 could not be revised or amended until 1836, 
After many debates the government decided to appeal 
to the congress of plenipotentiaries which was still acting 
as a sort of permanent committee.'^^ The congress sug- 
gested that the people be requested to empower their 
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senators and deputies to revise the constitution. With 
the exception of the change in date, the provisions of 
Article 133 were to be fulfilled. When congress met its 
members had received the desired mandate from the 
people. 

Thus in accordance with the same article, on October 
1 a “great convention'’ was convoked. This body was 
to be composed of thirty-six individuals — sixteen mem- 
bers of the congress and twenty well-known citizens. 
Congressmen however, might sit in their character as 
citizens and fourteen did. In this manner only six*^^ were 
not members of the legislature. The choice of the can- 
didates was made according to a list prepared by the 
minister of the interior, Tocornal, a pawn of Portales.'^^ 

The principle governing this constituent assembly was, 
“that the constitution be revised with complete abstrac- 
tion from theoretic principles in order to adjust it per- 
fectly to the present cultural and economic state and to 
the actual needs of society."'^^ That the interpretation 
of these needs would be the conservative is clear from 
the manner in which the convention was formed. Two 
of the six “citizens" died and the majority of the other 
constituent legislators and citizens were still very inex- 
perienced and immature in constitutional matters.’^^ Only 
two dared to speak out at all besides Mariano Egana and 
Jose Gandarillas who dominated the convention by their 
culture, experience and personality. Mariano Egana 
after five years in Europe, including a long stay in Eng- 
land, had returned more conservative and more committed 
to his father's ideas than ever. Gandarillas upheld the lib- 
eral cause. True, his was a moderate liberalism. The gen- 
erality of the members, however, leaned toward the con- 
servative leader. 

After the convention met it appointed a committee to 
determine'^® whether the actual drafting should be done 
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by a committee or by the convention as a whole. The 
former procedure was adopted and those chosen were 
Egaha, Elizalde, Vial, Santelices, Echevers, G'andarillas, 
Tocornal (Gabriel), and Menezes. The convention dis- 
banded for a year until October 25, 1832, when it met 
again to consider a project elaborated by the committee 
and a counter project written by Egaha. Five projects 
altogether were considered in the year devoted to the 
constitutional problemj^ 

The struggle in the committee reduced itself to a con- 
stitutional duel between Egaha and Gandarillas. Egaha's 
project canalized more cleverly the cultural and economic 
energies of Chile and was the one finally to be adopted 
with slight modifications. Gandarillas was instrumental 
in imposing a few liberal alterations and the other mem- 
bers of the convention changed certain other matters. 

Mariano Egaha while in Europe became enamored of 
the French charter of 1814.'^'^ Recalling his earlier pre- 
dilection for a limited constitutional monarchy and his 
loyal admiration and emulation of his father, it is not 
surprising that he should return from Europe more and 
more convinced that either a monarchical regime or one 
similar to it was the only one which would satisfy Chile’s 
needs. England was a monarchy. France, like Chile, 
had tried many forms of government and constitution and 
had returned to a limited monarchy. Bonifacio had plant- 
ed a monarchy in Brazil. The name did not matter so 
much. 

But, as events proved, those systems of government 
most comparable to the one that had ended in 1810 and 
which made use of the elements developed during the 
colonial period and adapted to their environment were 
the ones which became fairly permanent. Whether by 
a constitution, as in Chile in 1833, or by a monarchy, as 
in Brazil, or by force, as in the case of the other coun- 
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tries where dictators or partisan chieftains assumed 
supreme control, all the countries of Latin America re- 
verted to a strong unified government de facto or de jure 
in the hands of one person. Francia in Paraguay and 
Rosas in Argentina exercised not much greater powers 
than those granted constitutionally to the president of 
Chile in 1833, 

What Chile wanted and what Egana proposed to give 
his country was tranquility, freedom from revolutions, 
business prosperity, security of property, ‘‘liberty with 
order’", and above all a stable government that should 
possess sufficient strength to maintain itself in power. 
Like the bourgeoisie of France and the fathers of the 
American Constitution, the creoles in the convention were 
human beings with their interests to protect. Like them, 
they created a government in which their own influence 
and power should predominate. They owned the land 
and controlled all the productive institutions of Chile; 
they had power de facto and wanted it de jure; and they 
got it. 

Article for article the projecH^ of Egana was debated, 
after other proposals had been rejected. All the rather 
peculiar elements were elided. These were certain ar- 
ticles and ideas borrowed from his father’s constitution 
of 1823.7^ 

The spirit was not altered in spite of Gandarillas’ 
strenuous efforts to liberalize it. Apart from the mon- 
archistic tone, the document agreed with the ideal and 
ideas of Portales, and it was he who in the last analysis 
forged the mould in which it was cast. 

The constitution of 1833, in the opinion of certain 
Chilean commentators, created nothing for, as they 
believed, successful constitutions were the historical prod- 
ucts of the action and interaction of social and economiic 
forces. All a constitution could do was to express and 
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normalize this interplay, give it rules, oil the machinery, 
prescribe certain limits and adjust points of friction. 
This in sum was its achievement. For thirty-nine years it 
was not amended, and for ninety-two it was Chile's 
basic law. 

The document is so well known that to describe fully 
its provisions would be a waste of time. It is easily 
obtainable in English and has been summarized in many 
text books.®^ Furthermore, many of its main princi- 
ples have already been discussed. A brief summary of 
it, however, will be included here for the sake of com- 
pleteness. 

The president was to be assisted by a council of state 
and by ministers who might sit in the congress.®^ The 
legislature itself was to be bicameral. The day before 
its sessions ended a ‘'conservative commission*’®® of seven 
senators should be elected by the senate, which consti- 
tuted in reality a permanent legislative committee. The 
senate was to be composed of twenty persons at least 
thirty-six years of age who must have a minimum income 
of 2,000 pesos. ®^ Thus only the wealthier members of 
the creole aristocracy could belong to it. It was given 
far more power than the lower house, primarily because 
of the attributes of the "conservative corrtoission’” which 
was an echo of the court of representatives of 1822. The 
judicial system' was not outlined; as a matter of fact the 
judiciary created by Egaha in the constitution of 1823 as 
modified in 1824 remained the judiciary of Chile until 
1876.®^ The provincial assemblies were abolished and 
some of their functions were transferred to the municipal- 
ities. 

The country was to be divided into provinces, depart- 
ments, "sub-delegations” and districts, governed respec- 
tively by intendants, governors, subdelegates and inspec- 
tors, all named by and agents of the executive, but form- 
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ing a hierarchy. In capitals of departments there were 
to be m,unicipal governments as in other towns where the 
executive and the council of state might think it con- 
venient to establish them.^^ 

The people, that is, the few thousands permitted to 
vote by this constitution, were to vote directly for muni- 
cipal councillors and for deputies to the congress.^'^ The 
senators should be chosen by special electors^^ and the 
president by electors chosen in direct election by the 
people.^^ All other officers and magistrates were fo be 
named by the president.^^ 

The virtual omnipotence of the president was derived 
from several factors. First, he enjoyed an absolute veto 
in legislation. In describing the functipns of the congress 
the constitution mentioned two types of attributes. The 
first referred to '‘exclusive attributes'^ which were the 
approval or disapproval of financial reports and declara- 
tion of war; the qualification of their own elections; the 
acceptance or rejection of the resignation of the presi- 
dent; and the granting of extraordinary powers to the 
executive in a crisis.^^ The second was devoted to those 
matters which “only by virtue of a laW" could be passed 
onP These included the more important functions of 
an ordinary congress, and it was precisely these the ex- 
ecutive might veto unconditionally. 

Secondly, the senators were of the same social class as 
the executive. Their economic and social interests being 
common, their opinions would necessarily coincide on 
major matters. The long periods of recess when the 
“conservative commission" acted in lieu of the congress 
gave the executive an opportunity to put forth many 
measures which ordinarily would require the consent of 
the senate. This commission was one of the theoretic 
checks on the executive. The other was the council of 
state, but as all its members were directly or indirectly 
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appointed by the president these two devices were actual- 
ly ineffective. 

In the third place, there was the practical irresponsibil- 
ity of the executive, and his long term. Five years with 
immediate right to reelection was tantamount to giving 
the executive a ten years term. Furthermore, he was 
impeachable only after the conclusion of his term. This 
meant in the eleventh year after his assumption of pow- 
q ^98 By th-Lt jie would have been either shot or 
exiled, both good Latin-American customs, or the people 
would have become so inured to his government that no 
inupeachment proceedings were apt to be begun. 

His appointive powers, in the fourth place, were so 
extensive that he could control even the machinery for 
the direct elections, if that were necessary to keep out 
undesirables. He had the right to appoint most high 
officers directly. In some cases the approval of the senate 
or the “conservative commission’' or the council of state 
was required, but as has been seen, these bodies would 
hardly oppose his will. 

And finally, certain articles, unique even in early Latin- 
American documents, preceded the enumeration of his 
powers. In one of them he was made responsible for 
everything concerning the state,^^ and another gave him 
the right to declare martial law in any part of the repub- 
lic with the consent of the council of state.®® He might, 
moreover, command the troops in person with the consent 
of the senate.®® In addition congress might vest him 
with extraordinary powers,®*^ if these were needed for 
free, energetic and untrammeled action on his part. Some 
of these provisions meant the suspension of the consti- 
tution for fixed periods according to needs determined 
by the president himself. That Chile had no serious 
revolution until 1891 is partly explainable by these consti- 
tutional powers given to its chief magistrate. 
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of the people”, p. 31. Lastarria, op. cit, Vol. I, p, 202, be- 
lieved that it would have accelerated the social regeneration 
desired by the liberals and that the clerical and aristocratic 
reaction caused its failure. Barros Arana, op. cit., Vol. XV, 
p. 270, recognized its liberal features but believed it was 
foredoomed. According to Roldan, p. 83, it was “a model 
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liberal code but not fitted to the circumstances’^ Galdames, 

in his La Evolucion, p. 783, called it *'the most perfect of 
its (Chile’s) constitutions’’. 

66 Errazuriz, op, cit,, pp. 94-95. Votes for the first four 
candidates were as follows: Pinto, 122; Ruiz Tagle, 98; 
Joaquin Prieto, 6x ; Joaquin Vicuna, 48. 

67 For the course of the revolution of 1829 and the civil 
war, see Galdames, Hist de Chile, pp. 250-251; and his La 
Evolucion, pp. 800-808; and Errazuriz, op, cit., who devotes 
many chapters to a description of the movements culminating 
in the victory of the conservatives. 

68 For Galdames’ estimate of Portales see his La Evolucion^ 
pp. 832-844. For a less favorable view see Errazuriz, op, 
cit., pp. 195- 199. An excellent characterization of Diego 
Portales that by “J^-inie Danskin” (pseudonym for Earle 
K. James), ‘Iron-Hand’ Portales”, in Chile, Vol. II, Nos. 
8-9, 1926, pp.55-62. Another appraisal is by Rafael Luis 
Barahona, “Portales : su Rpoca y su Obra”, Rev. Chil, de 
Hist, y Geog., Vol. XLII, No. 46, pp. 368-390. 

69 Galdames, La Evolucion, p. 854. 

70 Ibid,, pp. 866-867. 

71 Ibid., p. 870. 

72 Ibid., p. 859. 

73 Ibid., pp. 871-872. 

74 Ibid., p. 874. 

75 Ibid., pp. 874-875. 

76 Ibid., pp. 877-878. 

77 Ibid., p. 897. 

78 Ibid., pp. 900 et seq. for the manner in which it was dis- 
cussed. 

79 Ibid., p. 884. 

80 The following writers, already cited, devote the major 
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portions of their works to a legal exegesis of the constitu- 
tion of 1833 : Lastarria, Huneeus and Roldan. The long life 
of the document made it the object of the same type of con- 
sideration and criticism as the Federal Constitution of the 
United States. These authors subject it to a minute, article 
by article, dissection. None of them, however, has been much 
concerned with its background and history. Galdames is the 
sole author to survey all the influences leading up to the 
framing of this document. Other useful commentaries are 
found in Barros Arana, op. cit., and J. B. Alberdi, Bases i 
Puntos de Partida para la Organisacion PoUtica de la Re- 
piMica Argentina^ Chaps. IV and XXIII. Many others might 
be cited, 

81 It is found in Jose Ignacio Rodriguez, American Consti- 
tutions, Vol. II, pp. 203-248, where it is reproduced with all 
the amendments up to ipod The English translation par- 
allels the Spanish text. See Anguita, Leyes, pp. 214-226, for 
the original text of 1833. 

82 Art, 9. (Of 1833) 

83 Arts. 57-58. 

84 Arts. 24 and 32: 2, 4. 

85 Huneeus, op. cit., p. 51. 

86 Arts. 115-131. 

87 Arts. 124 and 18 respectively. 

88 Art, 25. 

89 Art. 63. 

90 Art. 82, Clauses 6, 7, 8, 9. 

91 Art. 36: 1-6. 
g2 Art. 37:1-2. 

93 Art. 61 and 83. 

94 Art. 81. ''The administration and government of the 
state are entrusted to the President of the Republic; and his 
authority extends to everything which concerns the preserva- 
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tion of internal order and the safety of the Republic from 
external danger ; observing and causing others to observe the 
constitution and its laws.’^ 

95 Art. 20. “To declare, in case of a foreign attack, one 
or various points in the^ Republic to be in a state of siege; 
but this is to be done with the consent of the council of state 
and for a specified period. In case of domestic disturbance 
the declaration of a state of siege at one or more points be- 
longs to congress; but if that body is not in session, the 
President may make it, with the consent of the council of 
state, and for a specified period. If, upon the reassembling 
of congress, the time specified has not expired, the declara- 
tion made by the President of the Republic shall be consid- 
ered as a bill or proposition of law.’’ 

96 Art. 82:17. 

97 Art. 3 :6. 
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CHAPTER VI 

SOVEREIGNTY AND LIBERTY UNDER THE 
CONSTITUTIONS, 1818 - 1833 

The systems of government and the history of the sev- 
eral constitutions in the period under consideration have 
been outlined in the two preceding chapters. Certain 
definitions and the relations of the individual to the gov- 
ernment must now be examined. Though it is not the pur- 
pose to redescribe at this point the setting in which the 
basic laws appeared, many articles and chapters of the 
documents serve as excellent source material for social 
conditions. The sections devoted to sovereignty, inde- 
pendence, nationhood, government, territory, nationality, 
citizenship,^ rights and duties of man, religion, armed 
forces, education, amendments and other matters bring 
out very clearly certain political, social, economiic, relig- 
ious and personal conditions which affected the life of 
the very instruments that have been considered. 

Some of the conclusions regarding these conditions 
must be developed by inference, but the majority can 
be arrived at directly, due to the guileless editing of these 
documents. They are reliable sources of information 
because their drafters were statesmen who took their 
work seriously and realized the great responsibility thrown 
on their shoulders. It was not their purpose to convey 
information but in the very nature of things it was in- 
evitable that they should quite unconsciously reveal much 
that their patriotism might have led them, to conceal. 

The changing definitions of sovereignty, nation, gov- 
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eminent and territory throw a great light on the several 
factors moulding the political science of Chile. The 
changes were erratic, no chain of unwavering progress 
is to be observed ; nor could one expect a solid advance 
to be made when so much depended on single individuals. 
Often the variations are solely verbal ; at other times the 
authors indulge in political philosophizing. This is true 
of the documents of O’Higgins and Egana. 

It is not possible always to separate one from another 
the definitions of sovereignty, nationhood and govern- 
ment because often they are intertwined.^ The differences 
to be noted may be treated topically and chronologically. 

The first constitution of O’Higgins delved a bit into 
political philosophy with a statement that "‘sovereignty 
or the right to install its own government and dictate 
its own laws belonged to the Chilean nation assembled 
in a society by a natural and undeniable right. There- 
fore the nation should do these things through dep- 
uties assembled in a congress, and as this could not^ 
be done speedily a senate should act as a substitute and 
should issue provisional laws for the most urgent and 
necessary objects.”^ 

The organic laws of 1822 and 1828, respectively, de- 
fined the nation as the "‘union of all Chileans”^ and as 
the “political union of all native legal Chileans.” A dis- 
cussion in regard to the difficulties about the language 
has been noted elsewhere.^ Egana’ s instrument specific- 
ally stipulated that national representation should be for 
the whole nation.® 

The constitution of 1833 asserted that the government 
of Chile was popular and representative, that the repub- 
lic was one and indivisible, and that sovereignty resided 
essentially in the nation which delegated its exercise to 
the authorities established by the constitution.'^ The 
other fundamental laws offered only slight variations in 
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language. The constitution of 1826 created a federal 
republic which therefore could not be "^one and indiv- 
isible.” 

A patent example of pure political ideology was the 
constant repetition of the assertion that Chile was a free 
and independent nation. The inclusion of this statement 
in the constitution of 1818 might be justified as a com- 
plement to and reaffirmation of the formal declaration 
of independence. There is an anomaly, however, in the 
fact that this instrument omits the ^Tree and independent” 
clause, whereas those of 1822, 1823 and 1828 contain it. 
Only in 1833 did the framers of the constitution see fit 
to drop this utterance. 

Not content with proclaiming a state of freedom, the 
language seemed unnecessarily specific: the Chilean na- 
tion is free and independent® of the Spanish monarchy 

and of all foreign powers^ It will never become the 

patrimony of any person or family^® and will belong to 

itself alone.^ With the exception, of course, of the ref- 
erence to the Spanish monarchy, similar clauses were 
found in the Spanish constitution of 1812,^ 

In view of the subsequent boundary disputes of Chile 
with Argentina, Bolivia and Peru, the constitutional ar- 
ticles describing the boundaries of the country have an 
interest arising from their negative qualities and omis- 
sions. The Chileans had no more knowledge of the 
definite boundaries of the captaincy-general than did any 
other Latin Americans of their own boundaries.^® All 
but one of the documents, however, described the terri- 
tory and its boundaries with assurance and boldness. 

The article devoted to territory in the constitution of 
1833 differed little from the others. According to it 
the territory of Chile extended from {desde) the desert 
of Atacama to Cape Plorn, and from the cordilleras of 
the Andes to the Pacific Ocean, along with (compren* 
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diend o) the archipielago of Chiloe and all the adjacent 
islands and those of Juan Fernandez 

The constitution of 1818 contained no territorial del- 
imitations and solely mentioned the three provinces of 
Santiago, Coquimho and Concepcion; that of 1822 had the 
sam,e description as that of 1833 but in addition it spoke 
of natural boundaries and named the islands of Mocha 
and Santa Maria that of 1823 was practically identical 
in language with that of 1822. The federalists of 1826 
divided the territory into eight provinces which were 
described in a special law of August 30.^® The basic law 
of 1828 indicated the same boundaries as those outlined 
in 1833 and, like the constitution of 1826, divided the 
country into eight provinces.^*^ 

As can be inferred, the description of the boundaries 
was vague. Only a survey in collaboration with the neigh- 
boring republics could have made them more definite. 
Many of the other countries wisely inserted in their cons- 
titutions the stipulation that a law be passed to fix the 
boundaries at some future time. In the case of Chile 
most of the boundary settlements came as the result of 
acrimonious disputes and costly wars. 

After describing the forms of government, defining 
and locating sovereignty and setting forth the territorial 
limits, the several constitutions passed on to outline the 
requisites for enjoying the privileges accorded to nationals 
and the requirements for exercising active citizenship, 
that is, the right to vote. It is interesting in this con- 
nection, also, to note what conditions had to be fulfilled 
before an individual might act as a servant of the state. 
There was a greater uniformity of purpose and tendency 
in the definitions of nationality and citizenship than in 
■some other parts of the instruments. In the latter there 
could be no catering to principles and to revolutionary 
enthusiasms. In describing both nationality and citizen- 
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ship the prim^iry purposes of the framers were bound to 
come to the surface. 

According to the organic laws under review persons 
born in Chile and their children were Chileans, i. e. na- 
tionals. Also, according to all of them, but that of 1833, 
foreigners who fulfilled certain family, residential or 
property qualifications, automatically became Chileans. 
Thus jus soli, jus sanguinis and ipso jure were prim- 
ordial sources of nationality in Chile. With the exception 
of the constitution of 1833, which abolished nationaliza- 
tion ipso jure and introduced a legal procedure for natur- 
alization, all the others agreed in general and differed 
only in details regarding marriage, property and residen- 
tial requirements. 

The underlying purpose in these documents was to 
create a large body of nationals rooted to the soil by ties 
stronger than mere loyalty to the country and gratitude 
for the privileges and protection it afforded them. The 
ownership of Chilean soil or a business supplying Chilean 
demands or marriage to a Chilean woman would theoret- 
ically develop material interests in Chile's welfare; at 
least these conditions constituted tangible evidences of a 
foreigner's worth to the nation. These requisites might 
seem too exclusive, were not the qualifications for citizen- 
ship applied to native Chileans themselves even more 
exacting. 

The constitution of 1818 said nothing about nation- 
ality.^^ That of 1822 was the most exacting in the amount 
of capital required of aliens.^^ Egana's constitution was 
the most liberal.20 The basic law of 1828 was more 
discriminating than the others regarding nationals be- 
cause it established two categories: legal nationals—all 
those born abroad of Chilean parents and foreigners who 
satisfied certain residence and property qualifications ; and 
native nationals—all those born in Chile. It was more 
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liberal than that of 1823 in matters of residence and 
property, and more complete in that it took cognizance 
of bachelors, reference to whom was omitted from con- 
sideration in all previous documents.^^ 

According to the basic law of 1833 all were Chileans 
who were born in the territory of Chile or were the 
children of a Chilean father or mother born abroad, by the 
sole fact of becoming domiciled in Chile. The children 
born abroad of Chilean parents in the actual service of 
the republic were Chileans for all intents and purposes, 
even those for which the fundamental laws required 
nativity in Chilean territory. 

The foreigners who gained a livelihood from a science, 
art or industry, or who possessed real estate or invested 
capital, and who had resided for ten years in the territory 
of the republic and who declared before the municipality 
their desire to become domiciled, might become Chileans. 
Only SIX years’ residence was required of foreigners who 
were married and had their families in Chile, and only 
three years of those married to Chilean women. The 
senate would have to pass on the fitness of all foreigners 
who applied for naturalization. The president issued the 
naturalization papers if all conditions had been fulfilled. 
All those who had obtained an especial grant of nat- 
uralization by the congress were also Chilean nationals .22 
Being a Chilean, that is, a national, did not imply that 
the person was also a citizen. The sine qua non of cit- 
izenship was first to be a Chilean, after which must be 
fulfilled other qualifications. Every national was given 
many rights, the protection of the state, and all the priv- 
ileges and opportunities he needed to live a full life; 
and it was assumed that he would contribute to the wel- 
fare of the nation as well. The requirements for ob- 
taining naturalization ipso jure and by voluntary legal 
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process were the first limitations imposed to reduce the 
number of persons who might obtain the right to vote. 

The 1818 constitution of O’Higgins was silent also 
regarding citizenship, whereas that of 1822 was simple 
and liberal in its demands : all nationals, twenty-five years 
old, or younger if married, who could read and write (af- 
ter 1833), were citizens.-^ Egana in 1823 lowered the age 
to twenty-one and extended the time for exacting the 
ability to read and write to 1840, but added several re- 
quisites one of which every would-be citizen miust fulfill.^ 
There was no choice, however, in the following matter: 
all citizens must be Roman Catholics unless exempted 
by the legislative power. They must have been drilled 
(insiruidos) in the constitution and registered in the 
great national book {gran libro nacional). They must 
have had their certificate of citizenship^^ also one month 
before the election. 

The fundamental law of 1828 was the most liberal. 
Persons with an income sufficient to live on fulfilled all 
the property qualifications. They must be twenty-one, 
or might be younger if married. Legal Chileans also were 
considered active citizens. Foreigners who had served 
four years in the army as officers obtained thereby the 
right of citizenship.2^ 

The right of suffrage was granted only to active cit- 
izens in the constitution of 1833. Active citizens were 
all Chileans (that is, nationals) twenty-five years old or 
over, or twenty-one if married, who knew how to read 
and write^"^ and who fulfilled one or the other of certain 
requirements. One was the ownership of real estate or 
capital invested in a business or industry. The value 
of the property and of the capital was to be fixed every 
ten years for each province by a special law. The alter- 
native was the exercise of an industry or art, the income 
of which should be in proper proportion to the amount 
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of the real estate or capital mentioned above. Further- 
miore, no one might vote who was not inscribed in the 
electoral register of the municipality and who did not 
possess his certificate of citizenship three months before 
the election. 

The property qualifications are outlined in the electoral 
law of November, 1833 provided for by the constitution 
itself of that year. In this electoral law-® a geographic 
sliding scale was adopted for the property qualifications 
of citizens. In Santiago, for example, the property was 
to have the value of 1,000 pesos, capital invested 2,000 
and the income from a profession at least 200 pesos. 
For other provinces the respective amounts were 500, 
1,000 and 100 pesos, and for still others 500 and 60 pesos, 
or a small bit of land under cultivation. Thus this law, 
in conformity with the constitution of 1833, imposed by 
far the most exacting property qualifications of all. 

Not only did the property and literacy qualifications 
narrow the number of legal electors but the provisions 
on the loss and the suspension of the rights of citizen- 
ship all tended to have the same effect. The determina- 
tion of mental and physical fitness, and solvency, was 
a matter in which unscrupulous and arbitrary activity 
might easily be indulged in. Those who controlled the 
electoral machinery might easily debar hundreds from 
the polls on trumped-up charges. 

The quality of citizen with the right of suffrage was 
suspended, in the constitution of 1833, for the following 
causes: physical and moral incapacity which interfered 
with the free and reasonable use of the mental faculties ; 
condition of domestic servitude; delinquency in paying 
taxes; and prosecution for a crime which merited cor- 
poral or infamous punishment. Citizenship was lost for 
the following causes: condemnation to corporal or in- 
famous punishment; fraudulent bankruptcy; naturaliza- 
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tion in a foreign country; acceptance of employment, 
office, salary or honors from a foreign government with- 
out special permission of congress ; and residence abroad 
for more than ten years without permission of the pres- 
ident of the republic. But the constitution stipulated 
that those who had lost their citizenship might seek re- 
habilitation by applying to the senate for it.^^ All of 
the other constitutions had similar provisions. Egana’s 
included gambling and habitual drunkenness as causes 
for the suspension of citizenship. 

When all is said and done, only a few thousands^^ were 
given the right to participate in the government of the 
state, so difficult was it to satisfy all the requisites for 
citizenship. This narrowing down of the circle of the 
chosen, by imposing literacy^^ ^nd property qualifications, 
placed political power in the hands of the wealthy creoles. 
But the creoles were the only educated class in Chile 
and the only ones with any degree of enlightenment to 
lead the people on their political path. In those days it 
was assumed that ruling a state required intelligence, 
knowledge and, if possible, experience. The Chileans 
could not be blamed for not seeing a hundred years ahead. 
So, acting on this assumption and following almost univer- 
sal practice, they offered the protection of the state to 
all, but the exercise of government to relatively few. 

The liberalism of O’Higgins was misleading. For 
even if all nationals had been allowed to vote, the ma- 
chinery of government was such that O'Higgins would 
have remained withal a dictator. The brief interlude of 
quasi-liberalism in 1826 and 1828 gave way to the highly 
conservative and exclusive electoral regulations of 1833. 
And almost without interruption the large landowning 
aristocrats ruled the nation until the first quarter of the 
twentieth century! In coming to this settlement the 
Chileans emulated rather widespread North American 
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and European practice but particularly that of the mon- 
archie censitaire of France. 

Suffice it to say in regard to office-holding that the 
requirement that all candidates must be citizens with the 
right to vote excluded everyone except the few thousands 
mentioned above. Though the constitution of 1833 seems 
to be fairly liberal, it must not be forgotten that the 
financial qualifications for citizenship were much more 
stringent than in any of the other fundamental laws. 
Thus in the last analysis an even smaller class was given 
the privilege of serving in public offices. Egana's ideas 
regarding an old Roman type of senate explain the heavy 
property qualifications for a senator in 1823. 

After describing those who might become nationals 
and citizens the constitutions enumerated the inalienable 
rights^^ of Chileans. This was done simply and without 
high-sounding phrases. Many of the constitution-makers 
among Chile's fellow republics in America spent more 
time and devoted more space to bills of rights than to 
questions of government or war. They fiddled with rights 
while the nation burned, sublimely indifferent to the con- 
flagration about them. Were they not dealing with im- 
mortal and, perhaps they thought, incombustible prin- 
ciples? The Chileans, too, enjoyed the sound of such 
phrases, but they did not let them become an obsession. 

The rights were generally paper reforms indicative 
either of the idealism or self-interest — or both — of the 
authors of the constitutions. The most charitable inter- 
pretation is to view them as donations of the creole aris- 
tocracy to the masses. One of the fundamental ideas 
back of democracy, republicanism and popular sovereign- 
ty is the inalienable right of the majority of the people 
to govern themselves for the purpose of retaing and main- 
taining their social and political fates in their own hands. 

With no representation in the assemblies or commit- 
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tees in which the constitutions were framed, and debarred 
from participation in the government, the people were at 
the mercy of the aristocrats. As the sections on citizen- 
ship have clearly shown, the fundamental purpose of 
that gentry was to create a machinery of government 
whereby, through excluding virtually all but themselves 
from the polls, they might control the government and 
the means of perpetuating themselves in power. There- 
fore, with few exceptions, all the rights enumerated may 
be regarded as sops handed down to the masses, or 
phrases to satisfy philosophers, to make the new regime 
seem lighter, brighter, more humane and more tolerable 
than that which had been overthrown. 

The substantive rights appearing in all the constitu- 
tions under consideration were: equality before the law, 
the inviolability of private property, the sacredness of 
the home, the sanctity of private correspondence, and the 
right of all qualified to serve in public office. The last 
one is the most pointed reference to the discriminatory 
policy of Spain and reveals the creole’s resentment at 
having been kept out of offices which he felt he was 
qualified to fill and w'hich were kept from him by th^ 
mere accident of his having been born in America. Other 
rights mentioned at times were: the right of petition, 
personal security, individual liberty, proportional taxation, 
freedom of movement, and the abolition of privileged 
classes. Many of these were soon proved to be mere 
rhetoric by the laws or decrees issued soon after the con- 
stitutions were promulgated. 

Each constitution had a few rights or clauses among 
the bills of rights which were not to be found in the other 
documents. The first constitution of O’Higgins listed 
honor, money and good reputation as inviolable rights. 
His second in 1822 forbade the reestablishment of the 
Inquisition,^^ and prohibited monastic vows to all per- 
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sons under twenty-five years of age because, as the article 
explained, they were too immature to be responsible 
Furthermore, no public official could be removed from 
office except by due process of law.^® 

In Egana's constitution, the innovations were : that 
person or group of persons might assume any or all of 
the sovereignty’’ (sic) ; defence, public administration 
and education were essentially national responsibilities; 
and that the constitutional guarantees extended to all who 
resided or should come to reside in Chile.^'^ Egana, too, 
abolished all the civil fueros — special charters of privilege 
and exemption — except the fuero militar of the veterans 
of the army ss 

The most important novelty in the 1828 constitution 
was the abolition of the mayorazgos and vinculaciones.^^ 
This, along with the tepid religious toleration, was as has 
been said one of the reasons for the failure of that 
liberal document. The wealthy aristocrats and the pious 
clergy would not have their sacred privileges tampered 
with. The document furthermore decreed that all who 
violated the individual rights were guilty of crime,^^ that 
every functionary was to be subject to the residencta^'^ 
and that '^all acts not affecting anyone else belonged to 
God’s jurisdiction” (sic).^^ 

The constitution of 1833 restored the vinculaciones 
and mayorazgos and was satisfied to abolish “privileged 
classes in general” It reserved to every in- 

ventor and author the product of his labor.*^^ It also 
forbade the armed forces from making any requisitions 
upon civilians except through civil authorities.'^® 

In the several constitutions the procedural rights had 
more prominence than the substantive. They treated of 
almost every phase of civil and criminal procedure. There 
were to be no arbitrary arrests. Prisons were to be clean, 
proper and legal places of detention. The jailers should 
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keep a register and allow the prisoners to communicate 
with those who were to defend them. Prisoners need 
not incriminate themselves and must know the cause of 
Iheir arrests. Punishments must fit the crime and phys- 
ical torture was abolished. Judges whose impartiality 
was in doubt might be rejected; speed and fairness of 
justice was part of the judicial duty; only a judge mjght 
enter a home if it were to be searched. There were to 
be no ex post facto laws. 

The procedural rights most frequently iterated in the 
documents of 1818, 1822, 1823, 1828 and 1833 were con- 
tained in the provisions abolishing bills of attainder, trials 
by special commissions, the confiscation of private prop- 
erty as a punishment, and (except in that of 1823) the 
use of torture. Egana’s philosophy of justice was set 
forth in his constitution. Prompt penalties, honesty of 
customs, the certainty of reward for virtue, said Egana, 
were the principles whereby the law would prevent crime.*^® 

Preoccupation with bettering the administration of 
justice was apparent in the procedural rights and in the 
sections creating judicial systems. There can be no 
doubt from a study of these sections that one of Qiile’s 
peatest causes for complaint against the old regime lay 
in Spain’s faulty and antiquated system of administering 
justice. 

The two constitutions of O’Higgins had lists of the 
duties of social man. The golden rule was the philosophic 
principle underlying the duties. Every man should be 
a good father, son, friend or soldier. He should submit 
obediently to the constitution, respect all constituted au- 
thorities and fulfill all his obligations to God.^'^ 

The Chileans had no choice in the matter of religion. 
According to all the basic laws, (with the exception noted 
in regard to the language of the constitution of 1812) 
the Roman Catholic Apostolic was to be the sole and ex- 
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elusive religion of the state. In 1818 and 1822 the gov- 
ernment had as one of its prime functions the protection 
of that religion, its conservation and the maintenance of 
its purity and inviolability. The constitution of 1818 
specified that all cults contrary to the teachings of Jesus 
Christ were prohibited Egana excluded all exercise 
and worship of any other religion.-^s constitutions 

of 1828 and 1833 excluded only the public observance 
of another faith."^^ Only that of 1828 provided that no 
one was to be molested for his private opinions and thus 
opened the door timidly to religious toleration.®^^ 

The almost universal adoption of similar exclusive ar- 
ticles in all the constitutions of Latin America stands as 
eloquent as the Andes. So far as Chile was concerned 
the experience of 1812 and 1828 proved conclusively that 
the roots of the Church were far stronger and deeper 
than those of any other institution of the old regime. 

The measures taken for the improvement of education, 
of course, cannot be judged solely by the articles in the 
Chilean constitutions. Laws without number were passed 
by every congress. Every statesman and publicist with 
any vision realized the utter inadequacy of the educa- 
tional plants and systems inherited from the colonial reg- 
ime. Their relation to national stability and prosperity 
was understood, and every class that came into power 
devoted time and thought to the question. 

Though education received no special mention in 
OTTiggins' first constitution, his second, of 1822, was 
the only one which had a separate chapter devoted to it. 
O'Higgins was probably irupressed by Napoleon’s ideas 
on the matter and with the value of a standardized ed- 
ucational system in developing uniformly loyal patriots. 

According to the constitution of 1822 national educa- 
tion was to be standardized in the schools. An effort 
was to be made to establish primiary schools in all towns 
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to teach the youth religion, reading, writing, arithmetic 
and the duties of man in society. With this aim, the 
Supreme Director was to see that the convents and mon- 
asteries arranged their curricula to conform with the 
general plan of education provided by the congress. The 
National Institute was to be the object of special atten- 
tion.®^ 

In the constitution of 1823 education was discussed 
in the chapter on national morality. Egana, the philos- 
opher, believed more in the cultural than the practical 
value of that discipline. He, however, would probably 
have included courses of study on the constitution in his 
schools, for as has been said one of the requisites for the 
exercise of suffrage was knowledge of the country’s fun- 
damental law.®^ 

That constitution offered governmental scholarships 
to the children of benemeritos (especially deserving cit- 
izens) and free education to youths ^'with singular tal- 
ents for arts or sciences”. It also stated that the promo- 
tion of industrial, scientific and national instruction was 
one of the primary duties of the state. Therefore in the 
capital there should be normal institutes to serve as mod- 
els. And primary schools were to be established in all 
towns and parishes.®^ 

The constitution of 1828 had no special clauses de- 
voted to education. That of 1833 was more advanced 
in its language and more practical in the steps it pro- 
vided for regulating the public educational system. It 
echoed some of the ideas expressed in 1823 and created a 
superintendency of public instruction whose function was 
to inspect and direct national education under the au- 
thority of the government, according to a general plan: 
to be formulated by the congress.®^ 

Interesting sidelights on the question of literacy and 
the need for improving the educational systems, it will 
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be recalled, were the electoral qualifications requiring 
ability to read and write on the part of the voters. Ev- 
idently many of the creoles themselves were illiterate, 
because the constitutions made the literacy requirement 
effective from seven to eleven years after the constitu- 
tions were to be promulgated. 

Even if there had been printing presses in Chile dur- 
ing the colonial period not much excepting religious works 
would have been published. The circulation of books 
and even of ideas by word of miouth was subject to a 
rigid censorship. Thus one of the inalienable rights 
most frequently mentioned in the constitutions is that 
which regards freedom of thought and publication; and 
the most definite progress towards liberalism is registered 
in this field. Liberty of expression and of publication 
had its ups and downs, but it emerged in the constitu- 
tions of 1828 and 1833 free and uncensored. The only 
limitations were for abuses of such freedom, and those 
were to be tried by juries. Incidentally, this was the 
only provision for trial by jury. Any penalty m,teted 
out would have to be in accordance with a special law 
which was to be formulated by the congress. The last 
constitution specifically prohibited any censorship before 
publication.^ 

O'Higgins had too much difficulty with the press to 
maintain the liberalism granted in his first constitution. 
The only limitations on free speech and publication in 
that document were for utterances and writings which 
threatened the peace of the state, its fundamental law 
and the purity of the Christian religion.®® In 1822, how- 
ever, he repented; so his second constitution contained 
no provision for freedom of thought and the press, and 
confined itself to prohibiting calumnies, libels and all 
incitements to crime.®'^ The document permitted the free 
circulation of books in all foreign languages if they were 
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rot obscene, immoral or incendiary It provided, too, 
that anyone accused of libel or calumny would be im- 
mediately summoned before seven literati chosen by lot 
from a list of twenty. The accused might defend him- 
self before them using as many character witnesses as 
he deemed convenient for his defense. Any sentence 
involving a penalty, however, had to be sanctioned by 
the supreme court.^^ 

In fhe constitution of 1823 Egana created a 'Tribunal 
for the freedom of the press'' composed of seven individ- 
uals chosen from twenty-one. These judges might be re- 
jected and others substituted. It is not stated clearly, 
but the rertDaining fourteen individuals were probably to 
be selected in case any of the seven were challenged 
There were also to be counsellors and literati chosen by 
the national chai-rfber to act as censors.^® 

Freedom of publication was to be protected and the 
press rewarded as long as it contributed to increasing 
civic virtues and knowledge. The press might make 
known the misbehavior of public functionaries, but it 
was prohibited from publishing anything regarding the 
private lives of citizens or interfering in religious mat- 

Every manuscript should be submitted to a previous 
censorship, and the author was given three options. One 
was to correct objectionable parts of the text; another 
was to make a defense before the tribunal of the freedom 
of the press, and the third was to publish his work and 
suffer the legal consequences, if it were proved that any 
part of it constituted an abuse of the law.^^ Writings 
might be submitted anonymously and their anonymity 
would be respected by the censor. Any censor who re- 
tained a manuscript longer than the legal time allotted 
became responsible for it, and the work might be pub- 
lished without untoward consequences to the author.®® 


163 



THE EARLY CONSTITUTIONS OF CHILE 

The constitution of 1833, however, had no such provi- 
sion for censorship. Its prescriptions were liberal even 
if the practice thereof was not. 

O’Higgins' first constitution had no separate chapter 
on the armed forces, because the executive was given the 
comimand and organization of the military and naval 
forces.®^ The one following in 1822 had two short chap- 
ters devoted to this subject: one concerned the troops 
on active duty (tropa de Unea) and the other the militia. 
The executive and legislative powers vrere to have full 
authority to determine the number of such troops and 
of the permanent forces on the frontiers, discipline, mil- 
itary schools and all matters regarding military promo- 
tions and salaries. In the same manner they should 
direct and control the naval forces. All the departments 
were to have their own militias which could not be 
sent out of the state without the consent of the con- 
gress. Their organization also was to be determined by 
the executive with the approval of the legislative power. 
The executive should not, unless absolutely necessary, 
make too great demands on the militianiien, lest their 
usual occupations be neglected because of unnecessary 
calls to arms. 

This dual arrangement, nevertheless, gave O’Higgins 
virtually supreme control over the armed forces. The 
legislative power in reality was no check at all upon his 
activities, especially in those long periods when the court 
of representatives had legislative powers.^^ The dictator- 
ship of O’Higgins based on his military power, thus, was 
sanctioned by the constitution. 

As described in Egana’s constitution, the armed forces 
were to be composed of all able-bodied citizens and pro- 
vided for annually by the senate. To enjoy the rights 
of citizenship every man must have been registered in 
the national militia from his eighteenth birthday on.^® 
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The force was to be obedient and not a deliberating 
body, that is, it was to do and not to question why. It 
could not make requisitions on civilians except through a 
decree of the civil authorities. In every department there 
was to be a corps of infantry and of cavalry.^ 

In this section of the constitution Egafia’s unquench- 
able idealism broke through again. It declared that 'The 
Chilean nation never will declare war, without first in- 
viting its enemies, previously and publicly, to conciliate 
their differences by means of plenipotentiaries or by the 
arbitration of another power. Were the security of 
the nation threatened, however, the Supreme Director and 
the senate should take all defensive measures necessary.^ 

According to the basic laws of 1828, Chileans able to 
bear arms were to be inscribed in the active or passive 
militia registry. The armed forces were to be composed 
of the regulars in the military and naval service and of the 
militia for which the congress should provide.^^ The 
articles regarding registration and the "'obedient'" char- 
acter of the forces in the constitution of 1828 were also 
found in that of This also declared null and 

void every act or decree of the president, senate, or cham- 
ber of deputies issued under the pressure of troops or 
of armed bodies of citizens.'^^ After the military had 
been reformed by Diego Portales and made subservient 
to the civil authorities, the constitutional provisions re- 
garding the armed forces became more conservative. 
The contrast in language between the constitutions of 
1818-1823, when the military was the most powerful 
class, and the constitution of 1833 is a striking evidence 
of the rise to power of the civilian elements of the 
creole aristocracy.*^^ 

The constitutions of Chile, finally, had interesting pro- 
visions regarding the revision or the amendment of the 
documents themselves. That of 1822 prescribed that it 


165 



THE EARLY CONSTITUTIONS OF CHILE 

could not be altered except by express order of the people 
manifested solemnly through their representatives. Any 
citizen might request observance of the constitution or 
call attention to its violation — violations being serious of- 
fences.*^^ 

Egaha foresaw the difficulties which his constitution 
of 1823 would cause. He therefore proposed the crea- 
tion of a commission of national conciliation, composed 
of three consultants whose function was to conciliate all 
disaffected parties and who while exercising their duties 
were to be absolutely inviolable in their persons. The 
constitution, furthermore, could not be suspended in 
whole or in part, not even by the senate and national 
chamber acting together. If there were real need for 
a revision, the national chamber should discuss the clauses 
to be revised in two-day sessions two months apart, and 
the suggested revision should be confirmed by the elect- 
oral assembles. One of the clauses of the oath admin- 
istered to all functionaries was, that if any of the con- 
ciliators mentioned above were violated in his person 
while exercising his duty the perpetrator should be pun- 
ished with death.^^ 

According to the constitution of 1828, the congress 
was the sole judge of constitutional questions. A con- 
vention to meet in 1836 was to adjust all matters that 
were discovered to be faulty or revise the constitution 
if it needed alteration.'^® In the document of 1833 the 
constitution might be amended only after several time-con- 
suming steps had been taken to determine the need of 
discussing a revision, then the need of a revision itself. 
Any such revision had to be approved by two-thirds of 
both houses, after they had been renewed. The amend- 
ment was then sent to the president who had the same 
power in this case as in an ordinary law. This meant 
that a revision depended, in the end, on the president.*^® 
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The difficulties of amending the constitution and the 
iron-handed rule of the creole aristocracy which con*^ 
trolled Chile from 1829 onward explain in some measure 
why it lasted until 1925, It was a document which 
created a government absolutely satisfactory to th« land- 
ed aristocrats. It could be nothing else since they wrote 
it. 
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FOOTNOTES 
CHAPTER VI. 

1 The early Latin-American constitutions establish a great 
difference between a national and a citizen, both being condi- 
tions described by the English word citizen. The Spanish 
word ciudadano, literally citizen, referred solely to those per- 
sons with the right to vote; while the term chileno, for exam- 
ple, meant solely Chilean citizens in the sense that children 
are citizens of the United States or women were before they 
obtained the franchise. Chileno described a national while 
ciudadano a person qualified to vote. 

2 The references in this chapter are to the constitutions of 
l8i8, 1822, the formal document written by Egana in 1823, 
the laws federalizing the State in 1826, those of 1828 and 
1833. The Constitutions of Chile promulgated from 1818 to 
1833 will be found in Ricardo Anguita, Leyes Promulgadas 
en Chile desde 1810 hasta el 1° de Junio de 1912. Tomo 
Primero 1810-1854. Constitution of 1818, pp. 51-59. Con- 
stitution of 1822, pp. 102-113, Constitution of 1823, first, 
pp. 115-118; second, pp. 126-143. Laws creating a federal 
republic, 1826-1827, pp. 167-188 passim. Constitution of 
1828, pp. 180-188. Constitution of 1833, pp. 214-226. 

3 Const, of. 1818, Tit. Ill, Chap. I, sole article. 

4 Const, of 1822, Art. i. 

5 Const, of 1828, Art. i. See footnote No. 

6 Const, of 1823, Art. i. 

7 Const, of 1833, Arts. 2, 3, 4. 

8 Const, of 1822, Art. 2. Const, of 1823, Art. 2, Const, of 
1828, Art. I. 
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9 Const, of 1822, Art. 2. Const, of 1823, Art 2. Const, of 
1828, Art. I. (Omitted reference to Spanish monarchy). 

10 Const, of 1822, Art. 2. Const, of 1823, Art. i. 

11 Const, of 1822, Art. 2. 

12 Const of Spain 1812, Art. 2. 

13 Supra, page 42. 

14 Const of 1833, I- The Spanish words inserted are 
subject to various interpretations and are difficult to render 
into English, Many of the acrimonious debates in the set- 
tlement of boundary questions revolved around the meanings 
of such words. 

15 Const, of 1822, Art. 3. 

16 Anguita, Leyes, p. 171. 

17 Const of 1833, Arts. 6-7, 

18 Galdames, p. 500. The absence of definitions of citizen- 
ship and nationality is explained by Galdames as follows: 
O’Higgins desired to have immigrants flocking from Great 
Britain and the United States, and feared that any defini- 
tions of citizenship and nationality might keep them away. 

19 Const of 1822, Arts. 4-5. It demanded 2,000 pesos in- 
vested in real property and an income of 4,000 pesos from 
some business. 

20 Const of 1823, Art. 6. It required solely of aliens the 
possession of an income large enough to live on. 

21 Const of 1828, Arts. 5-6. Bachelors must have the prop- 
erty or other requirements and eight years’ residence. 

22 Const of 1833, Arts. 6-7. 

23 Const of 1822, Art. 14. 

24 Const of 1823, Art. ii. These were the possession of 
the merito civico or instead the contribution to the country 
of an invention, art or industry whose usefulness would be 
attested by the government. 
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25 Const of 1823, Art ii. Property must have the value of 
200 pesos ; business, 500 pesos. 

26 Const, of 1828, Art 7. 

27 A transitory provision extended the time to 1840 when 
the literacy test was to be applied. Disposiciones Transito^ 
riaSj Art i. 

28 Anguita, Leyes, p. 229. Elecciones, Reglamento 4 ei, 

Art 14. 

29 Const, of 1833, Art 10. 

30 Const of 1823, Art. 13:7. 

31 Galdames, p. 918. 

32 Ibid,, p. 917. Speaking of the literacy requirement, Gal- 
dames says: “Its adoption now (that is, in 1833) would 
restrict considerably the number of electors who would com- 
pose the legal state' since the knowledge of the alphabet 
had not spread even to the people with average fortunes." 

33 A detailed analysis of the rights would serve no par- 
ticular purpose. The articles in which they are located, to- 
gether with the section, title or chapter heading, and a brief 
descriptive statement of the bills,, are indicated here. Consti^ 
tuiion of 1818, Arts. 1-17, The Rights of Man in Society.^ 
Substantive and procedural rights intermingled. Constitu^ 
Hon of 1822, Arts. 7-8, Chileans. Equality before the law 
and admissibility to all public employments. Arts. 198-229, 
The Administration of Justice and Individual Guarantees. 
These rights referred to defendants, prisons, jailers, judges, 
arrests, punishments, oaths, et aL, stressing the individual's 
right to great consideration and to correct judicial procedure. 
Constitution of 1823, Arts. 7-8, The Chilean Nation and the 
Chileans. The first related to equality before the law, ad- 
missibility to public employments and taxation in propor- 
tion to the person's ability to pay. Art. 8 was about slavery. 
Arts. 116-142, The Judicial Power. Many of these were 
properly substantive rights rather than procedural. Prop- 
erty, petition, homes, personal services, fueros were included 
indiscriminately with a number of other judicial rights sim- 
ilar to those described in the Constitution of 1822 in Arts. 
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198-229. It added, however, rights regarding trials. Consti- 
tution of 1828, Arts. i0’-20, Individual rights. The general 
principles were contained in Art 10, 'The nation assures to 
each man as imprescriptible and inviolable rights, liberty, 
security, property, right of petition, right to publish one's 
opinions." Other articles referred to slavery, arrests, deten- 
tions, trials, etc. Arts. 125-129, General Provisions. These 
were mainly devoted to the abolition of privileges, may or as- 
gos and vinculaciones. Others referred to equality before 
the law, admissibility to all public offices, residencia of all 
public officials, and the non-recognition of any courts out- 
side the republic. Constitution of 1833, Art. 12, with seven 
sub-articles, The Public Law of Chile. Press, property, peti- 
tions, liberty of movement, proportional taxation, admissibil- 
ity to public offices, and equality before the law were the 
subjects of these sub-articles. Arts. 132-152, Guarantees of 
^Security dn^d Property. In addition to the procedures 
described in the constitution of 1822, Arts. 198-229, there 
were others devoted to homes, correspondence, congress' sole 
right to impose taxes, personal service, industry, requisitions 
by armed forces, and the products of inventors or authors. 

34 Const, of 1822, Art. 229. 

35 Const, of 1822, Art. 220. 

36 Const, of 1822, Art 198. 

37 Const of 1823, Art. 9. 

38 Const, of 1823, Art 139. 

39 Const of 1828, Arts. 126-127. 

40 Const, of 1828, Art. 20. 

41 Const, of 1828, Art. 128. 

42 Const of 1828, Art. 12. 

43 Const of 1833, Arts. 1, 5, 162. 

44 Const of 1833, Art 152. 

45 Const of 1833, Art. 150. 
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46 Const of 1823, Art 135. 

47 Const, of 1818, Tit II, sole chapter. Const of 1822, 
Arts. lo-ii. Article ii stated that any violation of the pro- 
vision regarding religion constituted a crime against the 
fundamental laws of the country. Galdames, p. 492. Galda- 
mes believes that the reference to Jesus Christ indicated the 
hand of a priest in the writing of this document. Infra, p. 

48 Const, of 1823, Art 10. 

49 Const, of 1828, Art. 3. Const, of 1833, Art. 5. 

50 Const, of 1828, Art. 4. Galdames, p. 492. The country 
was not ready for anything akin to religious freedom and 
this clause in the constitution of 1828 was seemingly too 
liberal for its day. It was, according to Galdames, more 
the spirit which prompted it that caused the trouble. A class 
which favored religious toleration did not represent the Chile 
of 1828 and reflected only the beliefs of a very small minority. 

51 Const, of 1822, Arts. 330-234. 

52 Supra, page 1 14. 

53 Const, of 1823, Arts. 254-258, 

54 Const, of 1833, Arts. 153-154* 

55 Const, of 1828, Art. 18. Const, of 1833, Art. 12., Par- 
agraph 7, 

56 Constitution of 1818, Tit. I, Chap. I, Art. II. 

57 Const, of 1822, Art. 223. 

58 Const, of 1822, Art. 225. 

59 Const of 1822, Arts. 226-227. 

60 Const, of 1823, Art 264. This article also stated that 
the national chamber should appoint a judicial commission 
to pass on the ‘‘private affairs of all these individuals” ; seem- 
ingly it referred to the judges, counsellors and literati. The 
purpose is not clear, though it was probably to determine 
their fitness to try cases involving knowledge in a special 
field. 
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6 1 Const, of 1823, Arts. 262-263. 

62 Const, of 1823, Arts. 265-266. 

63 Const, of 1823, Arts. 267-268. 

64 Const, of 1818, Tit. IV, Art 5, 

65 Const, of 1822, Arts. 235-242. 

66 This condition is not mentioned in describing the qualifi- 
cations for citizenship. 

67 Const, of 1823, Arts. 225-234. 

68 Const, of 1823, Art 231. 

69 Const, of 1828, Arts. 123-124. 

70 Cons.t of 1833, Arts. 156-158. 

71 Const of 1833, Art. 159. 

72 Supra, page 130. 

73 Const of 1822, Arts. 243-248. 

74 Const of 1823, Arts. 269-277. 

75 Const of 1828, Arts. 130-134. 

76 Const of 1833, Art. 163. 
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